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Executors, whoſe office is, as hath been 
ſaid, to execute the ind, will, and in- 
tent of their Teftatorz:and, Ubi won eft 
teſtatio mentis non e, Tefbamentum; fanh 
the-Canonifts; for anſwer hereunto,con- 
feffing that indeed to he the office of an 
Executor I yet conceive confidently _ 
in the cafe above put there is 

Will, and as a Will it is to be — — 
approved, for theſe! reaſons.” Firft; = 


that the main part, and principal part. of | 


an Executors office, and that which con- 


cerns the ſoul of a Teftator( as our'books ; 
ſpeak ) is the paiment of his debts pow | 


who knows not that t very making of 
an Executor i is the couſtituting of ſach a 

who is to pay all debrs and for 
That eauſe and end is principally to” have 
and enjoy alt the goods and chitteli of 
the teſtators, and alt ſums of money ro 
him/owing: ſo as the nach ing oß A And 
B. executors, is by implication: a giſt 


or donation unto ow of all: the god 


| and 


\ 


Py - ho” om (7 ne. VF 


mh 


SS OG: 2 


R Ao ACtGD 


6 


an-ExgcutoR 
chattels , credits andiperfonal eſtate of 
the teſtator, and the faying upoſi them 
an Obligation to pay all His debe, „ and 
making them ſubject to every mans acti- 
on forthe ſame: Andif-the Law-ſprak 
thus much fince, Sau neceſſaric ſubin- 
telligitur non deeſt, what need then the 
party expreſſe it in his Will? If he had 
willed more then th: as to have given 
this or that in way of Legacy, it had 
been needful for him fo to have fer do 
— Ae but — is — meet neteſ- 
ſity that every man ſhotld give Legacies 
in bis Will, the ten cf many will not 
do more then pay their debts, nor often- 
times do ſo much, ſo as if they ſhould 
give any Legacies, ix muſt be 2 dead, 
and a void gift. And ſuppoſe a math hath 
much more, and intendeth alf to his 
wife, brother or ſiſter, or other friend, 
his debts being by ſuch perſons paid, 
ſince the very making'of the party Exe 
cutot without any more, amounteth*ro 
thus much, and effecteth this, what 
needeth then more words? Fruſtra fit 
per plura quod fiers poteſt per pauciot s; 
as we often ſpeak touching legall paſſa- 
ges, it is needleſſe to write four lines, 
where two be fufficient. Nor is zeſt atio 
ö 44 ment is 


* 


* 4 : 
* 74 
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; "205; 0 e ate of. 
mentis here x ting, ſince the Teſtitor 
hach made known ,. who ſhal have the 
Adminiſtration. of his goods for payment 
of his gebts: and it is ro be pteſutied, 
he bad no more Will, . fince he 
did not declare more, and lefe his Exe- 
cutors further to 0 0 and to doe, prove 
ot lat ho can ſay, 1 * 
ing to execute? Is the ſuing f or , 
ol collecting of Hehts due to the Te- 
— Rp of Debis by him , 
a ee Si 


1 * 
8 verre is 


tree den * it will lie or re ve 
E as is moſt for the b bonour 225 
en of the Teſtater. 
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| this verbs 1l'will muſt be reduced to 


rer 


parts from it: yet Witneſſes 
the Will. As for a Wil. gife, and 


an EX Se uro. 


of the kinds of with 


Ow Wills are of two kinds, "or 
ma be two waics made, vic. Either 
y writiog,or nuncupative, that is, by ?. Mr : 
words nt put in writing duringth e be Te: * If ie begs 4 
ſtarors lite; for after the Teftators. dey breaghe 4 
85 Ordini n by ie The | 
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-" written before the death of the Teftator, 


or done ſo farte (ar leaſt) ac concernes 
the ene of r „it cannot be 
— chat part made od by feducing it 
after his gesch. As for goods | 
a Chit, dit ay et if it bẽ wri- 
. of bee 0 


to him. 


» -7..4 ay 


# che orker fide; rhar many 


io oh es Mich e 
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doch, Now put we 8 
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ain ERIC uT Ox. {II 
Legacies be named in a Will, and many 
tbinꝑs expreſſed to be done „and no 
Executor is named in the writing, only 
by word of mouth A and B. be named 
Executors This I thinke confidently is 
no Will in writing, but nuncupatiye only, 
for that one eſſential pare! of the Wil 
viz making of Executoit is wanti 
inthe writing: Nay, the pointing of 
him Executor who is in a note 
left with 1 B. is no ſufficiem n — 8 
— Exetumor . bo BEE na | 
of ſuch nuneupative Wi Mr. Per _ "x 
reaſonebly” ſaith," tber; e properly | bath 45-4 a 
place, When one e 
ſfickneffe violent, dares Nay ben = Sims! ; 
171 6f his will; for ſtar f 5 
eath; end therefore prayes his Cu- 2 5 
1 and others to witneſſe what his Will * / 
ts, To this Will not written there ninſt 
be ſeven witneſſes, and ſueli a come not = * | 
dy chance, but are eſpecially called oe bn fin A : 
thar porpoſe, faith the S ft. 


r 2 amount to as mating ebe 7 | 
e What vnd. are 'requifite rherewnty. : 


Ing beter made to appear, that 2 
1 the being of an Executor, is 15 0 
| entia 
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ſential part of a Will, and ſo deeſſe, and 


not ds bene eſſe, only of a Will and Te- 


ſtament; let us now ſee, Firſt, By vat 
words an Executor may be made. Se- 


condly , De modo,in what manner it may 
be done, how the power and authority 


of Executors may. be limited and divj-" 


ded. As to the firſt, though one doe 
expreſly by Will name or appoint «ny to 
be Executor, yet if by any word or cir- 
cecumlocution he recommend or commit 
to one or more the eharge and office 


ich pertains co en Executor, it amonn- 


N teh to u much as the — — 
| + = Ritucingof bim or them to be Executor: 
. be As ifhee declare by his Will, that 4 B. 


3 made | Exe- ſhall bere his go after his death , £0 - 


Fe payhirdebcs and otherwiſe to diſpoſe ar 
; ſome good his pleaſure, or to that effect: by chis is 
, coke Gide? ove by revel — f —— concei- 
5 ue Ye che in the late Qaeens time. 
ö * Add long — 2 that, it was held, That 
br e if one dae will only that A B ſhall have 
5 86: Dy. the Adminiſtration of goods he is thereby 
Xs. & is made Executor: yea, in the ſaid late 
' mt. Queens time, one giving divers Legages, 
* K. eg. and then appointing that his debts and 
ns legacies being paid, his wife'ſhould have 
the reſiduę af his goods, ſo that ſhe put in 


ſeeu - 


D 
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ain Ex Bc uTrOx. 


ſecurity far the performance of bis Wil ; 5 


by this, without more, was ſhee an Ex- 
ecuror, as was held by three Juſtices. 
( Viz.) Manwicd, Harper and Monn- 
ſon, in che Lord 0 abſence. And 
{ſb alſo where an Infant was made Exe- 
cutor, and A & B. Overſeers:, with this 
condition, That they ſnouſd have the rule 
and diſpoſition of his goods, and payment 
& receipt of debesunto the al age of the 
Infant; by this were they held do de Ex- 
ecutors in the meane time. And if 4 be 


made Executor, and the teſtator aſter in 


his Will expreſſeth that I "ſhall admini- 
ſter alſo with him, and in ayde of him; 
here B is an Exetutor as well 8 4. and if 
A refuſe, B alone may prove'the Will 
as Executor, notwithſtanding it be only 
ſaid, he ſhall adminifter with A. and in 
aid of him: thus many wayes, and by di- 
vers words of im lication one may be 
made Executor, although not expreſly ſo 
named by the Wil. But if 4 be made an 
Executor, and B a Coadjutor, without 
more, he is not by this an Executor with 
—— K H. Ibis _ . 

eh Coadjutor ot Overſeer any 8 5 
to Adminiſter or eee c 
then to counſel, perſwade and adviſe; 

| — 
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<3 think he may, and in conſcience 
24 443 ſhould ſo de: And if that will not pre- 


n — ligence, or miſcarry - 
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Executor may he ſpecial 
hid , whe” fk, tbe time may de 4 
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Nest do ebe firſt, one, Ay; appdim 
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be ſhal-firſt beginſto {on 


more time after ha death bis is bee | 
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arExnucuron, -I5 
So alſoif A appoint B his ſon to be his „ - 
Executar A\hen hee hal leome to ſull — = 
age, and in the meane tim he dieth in- ud | 
teſtate. Againe , one may appoint che made Bre- 


Executor af A to be his Executor: cutors, but - 


then if he die before A. he. is inteftage sade 
untill & die, This creation: may alſo be if d . 
conditiomai, and the condition may ei- and good. 
ther be precedent or ſubſe quent. In the , 
time of Ka H. 6. one namad AA. and 2. = 
his Exectitors,; aod if. chey wauſd not 37 © 6 
take t,upon them, then and D, ſhould 
be his Executors, andchen there A and 
3 refuſei, and the qusſtion was, whe- 
ther in ſuit againſt the dehtors of the Te- 
ſtator, A and B ſhould joyn with C and 
D. as here foure Executors being na- 
med, and two refuſe, gad the other 
two prove the Will,, yet all four muſt 
be named in) ſuite againſt the Teſtatots 
debtors:, @s-yasthere admitted: but in 
the principal cauſe. it was reſolved, That 
the ſuite. ſhould, be only in the name of 
c und Y, hr that the appointment of 
—— 2 Aid refuſe. 
id imply; that then they onely ſhould 
be Erecutong. Andhere all four were 
never made, nor iatemed to be Ezecu- 
condizion ſub- 
- ſequent 


tors, hut ¶ and una 


* '> > 53 Ele. 
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Infis the — Nb, 


Te office ef 


nt, that they ſhould riotrefuſe « and 


And D upon a condition precedent, 
vi. if A and I did refuſe. It is uſual to 


make one or more Executort, conditi- 


Tually. that they put in ſecurity to pay 
+ Legacies, ot in generall to performe the 
Wi; nor was it erer doubred;&# I think, 
but thar this was good: yet I ſhould ad: 
Ve, that ſach condition be plainely thus 

| txpreſled,: 2 either thus; that if 18 

Ado put in ſetutity, &c. by fork a day, 
chat then he ſha 'be Executor, elſe not: 


or- thus, vie to make him Executor 
conditionally ; „chat before he do admi- 
niſter (Funeral n yh gs hee 
ſnall put in ſuck 

hee being Executor al the G 
broken, in chat mean time h muy bove 


diſpoſed of an, or moſt part ofthe Te | 


ſtot ors eſtate! In the late Queens time, 


there was « Caſe remarkablexy this pur- 
| wife lune 


pole :. One Witled, tharifhis 
red I S to enjoy Bls | | 
part of a Joyvrare } dor chte years, 


ehen e avelſe | 


AB} ſhould . nd the 
me Common Pleas , 


wereExecutor ¶ ox not till ihe ſuffered 
2H P; i | ene 
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an Exs8 cUTOR 
the Land to be enjoyed three yeers ; 
and it was held by all the Judges, but the 
Lord Anderſon, that ſhe was preſently 
Executor, until the ſhould diſturbe 7 F 
&c. for upon that done, it was agreed, 


that the Executorfhip would, by vertue 


of the Condition, be transferred from the 


wife ko 4 B. B now during theſe - 


three years might ſhe have diſpoſed of 
all the goods of her husband; yen with- 


in one of theſe three years, and leffe time, 


and then have broken the Condition, 
and haye left to A B a dry Executor ſhip. 
Ny to the third Point, one may di- 

is Executors power three wa yrs, 


vide | 
viz, Really, Loralſy; or | Temporally 


i9H. 8.3. 


, 19 H.8 Dyer 


Rea thus ; e may make A4 his Ex- . 33 


eciifor for his plate' ud houſholdftuffe : b 


r His ſheep grid Hatrel, C for his 
Leaſes and ſtares by extent, O for his 
debts due untg bim and fo divide the 
power and Admimiſtration of his Execu- 
cots at Bis pleaſure; He may divide them 
alfo,or their power Totally, vi. A for 


Cu cem. 


32. H.$ Bre. 
115 


h s in Com. Fuck. B. for thoſe in 
Con 0x65. and © for thoſe in Com. Berk. 

He fa alſo divide lem in time; viz. 
is wike or any othef perſon to be Ex- 


her life: or during the mi- 
0 C. nority 
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clauſe ſubſequent, be meerly contrary to 
the premiſes , it will be void; as where 
two were made Executors, wich 4 Proviſo 
or clanſe, chat one of them thou d not 


Adminifter bis goods. This "was. held 
voide for repug We! 'L, Brudnell and 
 Englefield r But Fi 


tc herbert Ju- 


ſtice was of mind, that it was not void, nor 
utrerly repugnant. For the other might 


joyne in 


ics, thougb not Adminiſter; 


and Juſtice Shelly was of a third opinion 
different from alſ the reſt. vic. that here 


was a repugna 
agel de premiſes, and ſo this 


one only ſhould be Executor, 


but the laft clauſe 


g © 


be way male an Exicuvar.” . 


" Ome perſons ma) be unable | to make : 


Wills, 
fot that is all one: whoſoe ver ma 4 


a Will may make an Executor, I 


and c vently! 


nineteen ſeverall Kinds of perſons uns | 5 X 


meddle, 


chem i! ourLa! The. . 
& wolt aſefol 155 ee 
are either the 


« TY" 3 


as the Canoniſta ſay, to make Wille, bat 
with many of them wee will h - inter- 


becauſe we find no mention of 


# 
f 1 5 
of * d 
e , 
N » 2. "a 
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uns wi. ow . as 


| 43 Ex Acur os. | 
as Infants, Idiots. Lunaticks,and the like; 


2K 


or defective in power or intereſt, as wo- 


men covert or married, perſons outlawed, 


attainted, convict or excommunicate, 
Some touch we wil give of others, as Ali- 


ens, Corporations, Villains, Monks & 2 | 


ers. As for infants and women covert Þ 
cauſe, much is to be ſaid of each of. them 
and their Adminiſtrations, we wil forbear 
to treat of them in this place; but after 
will do it of each ſeverally. 5 
To begin with an Id: ot; naturally he is 
not able to make a Wil as was reſolved in 
the Spiritual Court, becauſe he wants the 
uſe of Reaſon to conceive what it is fit 


for him to Wil ; nor dath the Common 


Law oppoſe this, as I think. | 
A Lunatick, having Lucida intervala, 
that is, ſame ſeaſons of enjoying his right 
mind, and freedom from his Lunacy, may 
in thoſe times of his right minde make 2 
Wil & Executors, elſe not; for even one by 
age or ſickneſs become of nen ſane memo- 
ria, is unable to diſpoſe of lands or goods. 
One deaf and dumbe born, may make 
a Grant, ſaith Maſter Pork, if he have 
underſtandipg.which is hard, as he confeſ- 
ſerh, conſequently much more 4 Will; 
but ia che titne of K. Hen. $. it is left a 
e C 3 demur- 
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ſo ebebe be bote an Ali thebny, for 
fic Hearne ThE” n the lart Queenes 
anche Was held; Vurthere the doubr was 
| "wheth k ſebjeR'bf Fail were at that 

Time to be feſd ey, ie. war beſte 
* betwren 'th 7. Laß codes 
"though HoMfllicy' Gerafel. 

2 As for pet ſons Atriitir d, Convicted, 
or Oitt: laws „it wilf be id. that cheſe 
can hae no go ds or thelr owe, and 
conſtquenitly age can eke flo Wills 
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. 'ExECUurToO x. 
Frier who can have no goods: to their 
own'aſes. And that one-attxinted of 
felony may have af Executor, appeares 
by the Caſe in the late Queenes time, 
wherein it was long debated, "whether 
ſuch an Executor might maintaine 2 
writ of error, or not, to reverſe the at- 
tainder of the Feſtator: And as for o- 
ther Out. lawries, che Plea thereof by 
the Executor-, that their Teſtator was, 
and died out- lawed, proves not a nullity 
of the Will, or Executorſhip : for then 
they might have pleaded, that they were 
never Executors. But it tends tochis, 
that no. goods did, or could come to them 


Tĩybe office , 
them again whereſoever he found them, 
therefore the action for this ſnhall not 
come to his Executor, but for the other 
not forfeited, it may. 

vg.Þ.7.fe7. Whether an Excommunicated bauen 

de able to make a Will or not, may bee 

ſome doubt, ſince Keble denieth him abi- 

2 lity to preſent to a Church; and in the 

3 Sue very point anciently the opinion of Ca- 

d ifi, hath beene Negative, but more 
lately grew Affirmative. 


Who may br Executor more. 

N Excommunicate perſon cannot 

ſae; that is, proceed in ſuit as Ex- 
ecutor till he be abſolved , there beiog 
danger of Excommunication to all that 
converſe with him; but this makes not a 
nullity of his Executorſhip , nor over- 
. throwes the ſuit, but ſtayes it only from 
| N 4. 6.30 + proceeding untill abſoſution. As for 
. Laie moy be perſons attainted or outlawed , we have 
"Pat. before ſpoken Affirmatively in way of 

| + uf." proof, that they may make Executors for 
. Pecan 4 continuation of the Executorſhip; ſo of 
bar e Au, Aliens, and others before. Recuſants 
2 ©" convicted at the time of the death of any 
4 Teſtator, are diſabled to be bis Executors. 

305 ns | Whether © Corporatiaps, Compound, 
R 


an Ex BoUTOR, 

Hor conſiſting of divers perſons, may bee 
made Executors.or not; ]:doube.- Firſt , 
becauſe they cannot be Feoffees in —_ 
to others uſe. Secondly; they are a bo- 
dy framed for a ſpecial parpoſe. Thirdly, 
they cannot come to provea Will, or at 
leaft, to take an — as others doe. | 


What a wan 75 give or 47 poſe by bis wil, 


Aviog . dered of the makers of | 
H Executors by Will,and of them ſo 
made. Let us now conſider what by 
this Will may be diſpoſed, given, or be- 
queathed. And firſt, he who himſelf is 2 
an Executor, cannot by his Will give or 4%, Pi 
bequeath to any other the goods, chat- ** 
tels, or credits he hath as Executor, the | 
property not being altered, for that he 
hath not them properly as his on, or to | 
his owne uſe : only be may make a o 
tinuation of the Executorſhip, and his 
Executor ſhall have them as Executor to 
- . the firſt Teftator, as was reſolved by tlie 
Judges of both Benches, in the late- 22 
Queens time. And if he bee Admins 


ſtrator, the bequeſt is then alſo void enπẽ »>: F : 
then will they-goe to his Executor, buy; 8 on 
to a new Adminiſtrator x - but on bias 


death I 2 ; 


TOE be of fceaf © 


death. id gize them by Word or 
— Ln be Deęd, 4hangh not by: Will. Next, if a 
may aker man haxeidebts owing to bim, as man 
ch y 
© Proper- haye much, itis.conlderable, whether | 


(hy way of be zeſt in his Will, bee can 


give away the © c0,angfrom: his :Execu- . 


2 14 3-cors, And douhtleſſeche cannot ęffectu- 


— che ally in Law, they being 3-608 co aſ- 
8 ſigameat unta any enceptt e King. So 
— as, if he give ſuch a debt to -. and ſuch 
Aas. — atbache them be in 
ther e ne odme of ahe Recutor; and fo alſo 
releale . I — for chem. 
nd not in their names to whom the be- 

Ciicin e out. when. they. be received. „if 

| re dhere be 2 pay, the Executor 

an ought codgliver . chem ta the party co 
* Tue and.theceuato-may 


By 12 15 Werl. thebpitinigllGCouge:: Thereforoahe 
* Le *Caſenfahe hequeathing money payable 


Ce per any _ to be nod. an not other- 


DAH e "anp-ocher ne ods,-can 

— pait hy bis WII, but al will ſur⸗- 

and recanrzfhyÞ 3: but by act inci life be may dif- 

s 

holding by ſe ab his part, and ehe: Aſſigvee may 
* his moiety Wall os, 


. 


an E x. quron. 
it be. half an Hock 5 Oxe, that cannot nabe 
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Tithe ided, 299 

b Tit es, gf Grant. of Ye to Wo, Common. 
tum: em oyet the he 
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24 4 Ke. as the Land 


ſeixed in Fee, or in Tayle of Lan * 

ving Corne tr; upon it,-and by 
© his Will doe is th Corne, and die 
© before ſeverance ,'' this is g god be- 


e oe ef 
* thi blood, or. make a Leaſe for yeares, 


determinable upon thoſe liyes: Good 
it be by barganic and ſale for yeares, 


if the thing be io Leaſe, that ſo without 
. Inrollment or Acturnment the Rent 


may paſſe, elſe a bargaine and ſale 
may be made for a moneth, or ſuch 
like time; and then a Releaſe or Grant 
of the reverſion, in ſtead 6f Livery and 


+ Seifia. But if a man have a Leaſe for ne- 


ver ſo many yeers, determinabie upon 
life, or lives; chatis, if ſuch or ſuch 
* live ſo long ( which "unckil Fd. per 
call a Leaſe for lives) this State muy: 

© enough be given and diſpoſed by Wi 

© becauſe it is but a chattel- If a. man 


net; becanſe + the Corne _Thould 


| bete to the Executor. 80 1 ic is al 


ſo of a farſon touching his Glebe, 2 — 


5. man ſeized in the tight of his wi = 
— — - his one right but for liſe. Aut Sr 


pom lm Lge trees growing upon the N 
g — 


- can no Es 


they 
* may be Wes; e K matter, 
AS 


* 


Will therefore having te parts, vin. 


an Ex Ez CUTOR, * 29. 

as not pertaining to the Office of Execu- 

tors, vi. How 5 and in what — 2 
ads may be given by Wil, I intend not way be de- 

ws 4 4 pom A4. by the 


to treat in theſe diſcourſes, > Gr 3 

J ; * S, Wills, wich- 

Of the Revocation and: Counter mand of he Ok. 
willi, and new Publication. l 


H. ng conſidered of the making of 
| Wills and Executors. Let us be- 
fore wee come. to the Probat,, conſider 
of Revocation, for that may take away 
the force of à Will rigbely made A. 
Inception, which is the and Com tte 
ſummation, ſwhich.is the death of the Tg-y/j conune 


ſtator or, maker of the Wil, there is power Sec the 


in him at any time before death, to te: 3 


voke or alter his Will at bis pleaſare. 4 ler il 


* 


Conſider we. therefore of Revocations, Ib. 7. 


Conuder * i 323. b. 
and alſo of new Publications, or Reaffir«44; 4. 8 


wance of Wils, in whole or in part. A 
therefore a Wil may be made by Word; 
So alſo, may: a, Will made in Writing 
bee by Word revoked or diſanulled : 
for fince every making of a later Will is a 
Counter 2 6 and ſuppreſſioen of the 
former Will. and fince a Will may be 


made Fareepuioey ot y Mel and: 


20 die ee off 
ſo by wiking4Verdali Will” one ſy 
. It wilt ch 
on follow, tllat Ude by-Wotd dy may 
preſſe the eee his minde 7 
that the Will by him formerly — 
halt not find) bur be revoked" and uf. 
1 3 and · thũꝭ wil ſtand and be effe- 
, fo — if he after die without m 
king gy en Wil, oe Hole Public 17 
. Bu Form de di 
—— — 44 Will. 15 Win wg, 
wholly'#evolte o e * 
abdut a end ibn Was Mg he” 
.. Caſe; v (here ple RI? þ iv Wil in Ae 


— ine Neben 
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an EX, . 37 
only wat held ſufficient , althongb the 
Will.in.writing werg not cancelled nor 
. | defaced. / - Andathe like relolaton for 
verbal Revocati 57 is impfted in the 
Caſe of For/e, an r ; where it „, Jens 
being. Set af a Feme Covert, or mie. 2 bb, 
married woman by word eee *f- 


ding arid- CE il formerly” 
ole gr 1 


made, when 3 
Woman , AE 8 ffectual , nor of: 


Fonts 
eint * 
eee ei al not 
225 7 — 4 all = my Land, 


which cro ift oF-4e the Will. 
Andas . Weyl 179 501 2 in part 


revoked, ſo may. 170 if fie xecutorſhip 

of one e Executqrs,, and 

yet 0 104 in all the other 
parts 


32 |, "The offer , 
parts, ſo as there be any one Erecutor 
or more unrevoked: bat if- all be revo? 
ked, then the whole Will is revoked, 
becauſe no Will can ſtand without Exe- 


_ by Word only , without being expreſ- 
ſſed in the 1 or: any other writing. But 
Iwould willy} to ex reſſe H Revoca- 
tion in the Foot of the Will, or that 
the name or names of dhe Executor or 
Executors ſo revoked be expunged or 
blotted out of the Will, and that this be 
done in the preſence of ſome witneſſes to 


- — 


* ac und intent of . l 
ain, Revocations ma act in 
Lew Sect Ulis in fact, oy 7 1 and 
„ eee terme; as in . of 
* 22 agu. and eoffry Nei; r Land 
ner., 6. e 155 ill, 20% Wi *Deviſor 1 
coffuient”, "Doo there 


Ls 74 ©. after maki —.— 
4 * were ſome nthe Liv 70 e 
4 it effectua}; bebe made ren and 
ſale, chat was never inrolled ) vr granti 
the reverſion, but no atcarniignr'hec 
ſo as tlie Land paſſed not. yet no th 
Caſes the Will or gift of Land 888 * 
voked: But in Cale he ha Co! 
nanted that he would have" Wade 
an eſtate, and not done it this wa: 


. cutors: and this Revocation re 4 bee 


— 
* 


- — +4 — * C 
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4 Eil Eurol. 
to be no Revocation. And ſo by ſome, - 
in caſe he do but make a Leaſe, leaving 


the Fee-fimple as it was, bur of this 


Are; And if a'd difference may not be 
berwixt making a Leaſe ſor years, and a 
Leaſe for life, which altereth the Free- 
hold. If a Leaſe for twenty years be 
bequeathed to] S. and after the Tefta- 
tor maketh a Leaſe for fifteene years; 
reſerving a Rent, Itake this to be no Re- 
yocarion af the bequ neſt ; but if the Te- 
ſtator after this Wi | made, take a new 
Leaſe for a longer terme, ſo ac the for- 
mer Eeafe is ſurrendred in fact or in Law, 
this mut neede ben Revocation of the 
queſt; orarleaff an adnullation there- 
of; an hae ___ the bequeſt were 
genervlly of his Leaſe, not mentioning 
of years: for this which he 
now Hhth, is another Leaſe,and not that 
which hee bad at the time ofthe making 
the Will. So, if one give his black 
deut g by Will, and after, before his 
_ be ſelleth or gixeth away that 
and buyerb another black one, 


hs ew got ten Horſe ſhall not paſſe by 


the 1 55 = becauſe it wa — the Teſts: 
tors At me of making his Will. So 
als, if Crop in = Barn be a 
tched, 


2p TW 


eld. 
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any more, 
28 is 2 in the 100 pr woof F Foe 5 


ving loſt the Ua of ber 1 He 
not acuall anddireQly make ee 
tion, as we before have ſhe But ud 

wichſtanding her Will be revs 
caſe her Husband before or after marti- 
age with her, were bound or an 
ted to perform this bee 
do not, by paiment of the 1 


RE af 


in bequeathed; bis Band or 

ſtand good, and ay ſuitable againit | 
as — adjudged og 2 5 will of 
Eliz.aheth pes ogg 8 


5 z 


boand to perform it. 
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difference, of opinion, "-S 
9 292 Revoe a- 
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Teftators perſon, which makes no Revo- . 
cation of his Wil. As if he being of ſound 
mindand adility, make a Will,and after 
becometh frantick. In this cafe this 
is no Revocation : So as his Wil ſtands 
till his death irrevocable, if he recover 
not. Nowof a Will Revoked , there 
— be a reviver by a new Publication , 
thereof now. | 


Of new Phblications. 


Hes ſhewed how a Will may bee 
A revoked, and ſo loſe its force; let 
ns now fee how without making a new 
Will, chat ſo revoked may be rivived, and 
ſet on foot againe.. And that is divers 


wayes: as Firſt, by a Codicel! annexed Aa 1 


after thereunto, as was reſolved between eg. 
Jetferd, and Barnecet , in the Kings 


Bench. Secondly, by adding any ching 
 TCoitheWil, or making a new Execu- 


tor. Thirdly , by expteſſe ſpeech or 


word, that it ſhould ftand or be his Wil; 


asI conceive, to have been the bettet 
opinion in the ſaid caſe of Mountague 
and Zeoffryes ;| wherein — was muen 

oth touching 


an Ex AM G uro. "35. 1 "0 
there is of Alteration in the ſtate of the Sl 


44. E43. fol. 
33. — 


22 


s ede offer, 
. RNexoeation and new publication. If 2 


| (4 5630 nn bving made ² Wildoake 


'and*rhen' ſay that bis Will befure made 
ſhall ſtind, or beg his WI, : It ſhall | 


x later, which is more than a bare Revo: 
cation; yet if aſterward A 7 mor his 
death bed, and ſpeechleſſe, both theſe 


' 


Wills be del: vered into his hand and 


he: required to deliver to ons of his 
friends about him, char Will which be 
would have to ſtand. and to keep in his 
hands the other ; bee thereupondelive- 
reth to the Minifter or other his neigh- 
bours, the firſt made Will, retaining in 
his hands the later, as was done in the 
time of Edward che third; dee the 
former will, though made void many 


_ yeers before by the later, is revived; 


and ſhall ſtand as the parties Will. Bat 
now put the caſe that i dequeſt ar che 
firſt 15 void; yet by publication after, it 
may bee good; as if one give to; Sa 
his wife a piece of Plate, or other thing, 
and hath no ſuch wife at the time bũt 
aſter marryeth one of that name, and 
then-pudliſherh his Will againe; now 


this ſhall be a good bequeſt. So ib one 
Deviſe Lands or Goods hich one Hath 


nat; If be after. do putchaſe che fam, 


be 


” 
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an EX Ac ur ox. 


de a good Will and Bequeſt, ſor this in 


99 
E 
98 "4 


effect a new making. And thougbi toſt ,, » 


of the precedent caſes be of Revocation Dy. 143. 
of particular patts of the Will, and nut 


of the total: Yet firſt, be it conſide- 


red that that part ſo revoked was in 
effect the ſubſtance of the Wills: Next, 


it is eaſily diſcerned that if one part be 
reyocable, ſo is another alſo; And thus 
Revocation may ſpread it ſelfe oxer 
the whole ; nay , doubtleſſe the whole 
Uno flats, may be revoked , as well 
as by parts, even as a fagot may be 

wholly into the fire, as well as ftick 


by ſtick. And as the Velleities or dil- 


poſing parts of the Will, are revoca- 


dle and revivable by new Publication 


as aforeſaid , ſo is alſo the conſtitution 
of Executors. As if one of the Exe- 
cutors.. names bee ſtricken out, and 
afrerwards a fer be written over his 
head by the Teſtator, or by his ap- 
pointment, now is he a revived Execu- 
tor. So if the Teftator expreſſe by 
word, in the preſence of Witneſſes. that 
the party put out. ſhall yet. be Execu- 
tor; but now I mean, where the Exe- 
cutors game is not ſo blotted out, but 


| that it may bee read and diſcerned; 


D 3 | for 


& * 


157 1 * 
for elſe the he is A 3 andif 
the Verball robe ſhould renew 
bis Execucorſhip, then muſt the Will be 
partly in writing, and partly Nwrowpative, 
his name not being to be found in the 
Written Will. 
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of the State of things R. 1 
the Teſtators Death, 
any WY proves Peg 
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Here we will conſider theſe ' 
:- ſeverall thing. 
1. What 2 wronglr by a gift 0 ale 
certain and known,as the Wee. Hoſe, 
the Red Cow, C . 
2. What by a Bequeſt to an E xicutdy. 
3. What wrought by a R eleafe i in "the wall, 
to A Debtor. 
4. What by making a Debror, 2. grau, 
an Executor. 


S touching the firſt; "hi * 
2 bequeſt of a Cbattel redl;orip 4. 
ſonal, which = Teſtatot 80 
in poſſeſſion rithffändk. 
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% Ex ARcur on. 39 


that if the ſaid Teſtator had by his Deed 

or writing, or but by word on his death- 

bed, or before, given theſe his goods, and 

dyed before they had been taken, he to 

whom they ſo were given, might have, „ ,.. 
taken them; yet in this caſe of gift by A Dy. 116 
Will, neither can the Legatee, viz, he 575% f 
to whom they are bequeathed , either 55 & 56. 
take them, or recover them from the 
Executor, or a ſtranger taking them, by 


any Suite at the Law, for that he hath no Od 304 # 


property in them; yea if the Bequeſt be . 10. fa. 
to himſelfe who is made Executor, be it 3 he 
of Leaſe, Plate, Cattel, &c. They ſhall 7 I z7- 
not veſt nor ſettle in him as Legatee, but — 


* as Executor, until expreſſe, or implyed 7 Fe. 


election: but he is to have and take the n 1 
ſame by way of Legacy. And the reaſon, << map of. 7 
it both caſes is this, viz. That the Law gs % 
prefers debts, and the ſatisfaction of 5 the aſſent 
them before Legacies, and ties Executors cur only. 
alſo to that rule, and therefore will trans- | 
ferre nothing from or out of the Execu- 

tor, till he having confidered of the 

State of the debts to be paid, and goods 

out of which the ſame are to bee paid, 


mall find that ſafely this or that legacy 
may take effect without making any 


defect in payment of debts, or drawing 
24 1 


1 


Tie Offccef _ 
upon him and his owne goods 207 dar. 
Z mage or loſſeas 8 wafter ; and there- 
"EAN upon ſhall aſſent to ſuch Legacy. Thus . 
bb ow is the Law taken; but heretofore | 


2 ; 
. 
; 49 
7 
* 4 i 
— 2. 


ome opinion hath runne otherwiſe, vix. | 
27 2 — 2 That he to whom any Bequeſt was m ade | 
kaps ſomę Of a thing knowa and certain, might take | 
lingle 6r it without any aſſent of the Executor: & 


3 that when to the Executor himſelfe any 
bg _ good or Chatte] movable or immoyeable. 
LI way, but in Was bequeathed, in caſe there ers e 
| © Pamas wiſe ſufficient goods for ſatjsfaQion of 
deer was debt, the lame ſhould inſtantly ppod the 
Aren time: Teſtators death, without any act or ele. 
duo by the Executor, bee bfai ire 
| © ptzed into. and unto him in his own, right , -as 
2 Legacy, and not remaine in_him 
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an Exicurox. 41 
grant, have ſuch relation, as to make , 
good the grant precedent ; why ſo Vt, M.: fee 
more then an atturnment of 4 Leaſſee, 21 mow 
which is alike aſſent to the grant of ano- a 
ther? And 2-ere if by the outlawry of * 
the Legatee”,. before the. Executors uſ- 
ſent, this thing bequeathed be forfeited. 
If without juſt cauſe an Eiecütor will 
refuſe to aſſen:, he is compellabe by Law 
Spiritual or Court of Conſcience, yet if 
Spicitual Court preſſe to doe, where is 
juſt cauſe ro ſtay, a Probibir.fieth, ntCrido; 
for ſince.executors ſtand liable to reco- 
very of debts againft them by Common, 
Law, it is reaſon that Law enable them 
to keepe wherewith to pay. And bere 
yet note ſomeſceming oppoſition in the 
Law; for where. before Sreat difference 
was ſhewed between a Deviſe or Bequeſt, 
and a giſt ot alienation executed in ones 
life time; Yet the Lord Pyar reports 
it to be reſglved , that whiere a Leaſe fot 
years was made upon condition, that the 
Leſſee ſhould not alien in bis life time, 
that yet a Bequeft of this Leaſe by h 
Will, was a breach of the Condition, as 
being an alienation in his life time. 
3. Of adiſcharge by Will to = deb- 
tor, ſome queſtion may be, whether = | 


2 


| "The + ff „ 

bete and make good this, ſo a the 
debtor may plead it in Bar, there be 
not requiſite, 8s in the former, an aſſent 
8. the ] xecutor. On the one fide, ſince 
this giving) is a forgiving, for he to whom 
it is bequeathed, cannot otherwiſe have 
it then by way. of retainer, it may pro- 
bably be ſaid,” chat here needs no ſuch 
aſſent of the Executors , 43 in the caſe 
where ay chingi is to be transferred ; for 
here is rather an extinguiſhment , and 
ha 'exoneration then:a paſſagi of a Chat- 
tel by way of Donation. the other 
le, it is probable that it being but a Be- 
queſt, aud ſo 4 Legacy cy, ſines debes are 
in Law and Conſcience tgebe ſatisfied 
Bo K cies, that therefore the 
tor hiying not 9 ocherwiſe 
to le his” eſtators ech maß 
5 7 debt, and refuſe to ſuffer: it to 
pad era on, Legacy. And to. this 
pinion de | ence as beſt for Cree 
Tors and fatisfaQion of debrs' is by 
Law reſpected a8 an act greacly concer- 

ging the Teltators ſoule. Bur ſome wil 
N. make a contrary doubt, that al- 
though thete be an aſſent of che Execu- 


tors to this diſcharge, yet it will not a- 


mount to a legal releaſe, for that a debt. 
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an Exzcuton, | 
at leaft, if it be by ſpecialty , cannot be. 


releaſed but by Deed, and # Will is no 2 2013. 


Deed, for a Seal is not neceſſary there · . 
unto, though it be fit and convenient; 
whereto I 22 this anſwer, that a Will, 
though it be not properly "and legally 3 
Deed , for it may be good enough 

out a Seal, which is an Aoi ui 05 
a Deed, yet bath it the force effect 
of a Deede : : for as a 'Releaſe. catinor 


be made but by Deed', ſo neither can an 


Eſtate or Intereſt, though but for yeary, 
in Tithes, Advowſons;' Sinton, 
and like erb 5. apted or affigne 
otherwife then b by De yet it is clear 
that ſuch 4 a tate for — n any of cheſs -- 
may be given by Will, as well, as alcaſe 
of Land, which proves 1 Wil to have the - 


Fairs 


; force and effect of a Deed. Wy 


of 2 2 +1 4 Debtor | or C 2 ler . xecwtor: 8 


0 of the Debtor made Executor. 


D wth poſe we then that A and B. 
A e Executort, the Teftator 1 was in 


to A twent 7 pounds, and B. 9 2. 9.31: 


— to the Teftator twenty 
how doe things ſtand preſently 4 5 
death 24 Firft, it is cleer that the de 


"Com. 


32 


; The office of _ 
ee the Teftator, ſtands in Law extinct, 
2 225 85 ng of him Executor, being a 
owes at 19 9 Therefore let Creditors 
f 2 (4 e heede "of making their Debters 
Exec ors, © And yet doubtleſle (me 

ſuch. 4 debter made Execu- 

| ould; hold Nr reftrained i in 

* Arg, iff aw For raking bene t there- 
F (ebe ebt mage dere | ſhall 


was - taken ite co ſatis either debt or cie of 
5 he Teſtator: and I doubt feder 4 
nifr of Conſcience may got jultly fo 

det, the Teh tor being. perhaps ig- 
e paint in Law, that this 

- Uebe mould he releaſed by Makin! the 

Though be or Executor.. And what is ipoken 
. neveradm- Of Making.the debtor Execytor, genetal- 
gies. 1 ume is to be underſtob 0 Racks 
21. 1. 4 Inh one of the. debrors Execytor, where 
58. . there be many joint debtors: gnd Io al- 


2 2. 3 20. ſo where. many Executors beige, 
I r but dae oft Be is debtor te 1 . 
Faroe, tot, for they' cannot ſue * ne: 

2 who is the debtor, alfo,a. 
which hecinnot doe g eint, 4 
if. The like Law ronchng & ARiqns of 
elpaiſe or acconnt: Let of old, where 
malle his Bailiffe- one of his Execu- 
, cogerber with e and B. who 
a . broughs 


a et it... amt. Ei it. woes OA coca ̃ . w 


* 
S 


un» a» an Dr = "*vt{_ m6 oo wp zz. yy cc. i{þqQ70, eos 


an Exn cut OI. 9745 
brought an action of Account againſt the 

Bailiffe in their two names only; Juſtice 

Herle beld the action well brought: 
This was in tlie beginning of King Eu. 
ward the third his time; but the cou-- 
trary hath been ſince reſolved. Some alſo an. 
have held, that though in che life of this 4+ 
Executor who was a debtor, he could --* 

not be ſued; yet after: his death, the f. 5. 31. 
ſurviving Executor̃s might ſue hit Execu- K 4. 7 
tor: but that cannot be, as I tske it, ſor ,, E. 4.62 
chat the debt was utterly extinct, by Ply. cop,36 
the making of him Executor, as if the | 
Teſtator had releaſed it to- Him; yea; 

though this Executor died before he did prone con. - 
ever Adminiſter or prove the Will. And 852. 
like extinguiſhmenit of the debt, if the- -: 


_ Creditor marry with oge of the Exetu- 1 K 4. J. 


tors of the debtor: yet vy there Adi. 
on of debt maintained — Bd. 3 3 E. tit 
by the Hausband and Wife, againſt the 1“ 35. 
Hausband, and other Exteutärs upon an : 
Obligation by the Teſtator to the Wife, 
before her marriage. But if 4 debtot | 
take Adminiftration of the geods of hie | 
Creditor, this me thinks ſhould not d.. 
charge him, but that his debt ſhould ſtands 


as affetts in his hand, betaüſe the inte- 
: pr gry a 00? 
* 


ftate did no act to free him from the 
Rr -- The 


Fe office of 


rx. aint "uf _ * * 
9 4 e 
4 by y 
N 4 
, 
6 
* * 
* 
, 4 


His: (mak of the Deer Execy: 

tor. & ſoithe party who oul 

EY 2 pes peid., the debt — him 
to pay himſelf before any 
Stef 2 cer debt be bby Specialty or upon 
— e, — 1.2 held, hn ſo 


— 25 — — the goods of theTeſtator ſhal be 

— 4. chall altered i in propetty out of the Executor, 

2 .ake- as: Executor, into him as Creditor; 

2 bur howebar can be, I cannot ſee: For 

whether: kvll: it be ſatisfied out of the 

| 2 Blom, 
ist ther ont of the Corne in the Barnes, 

Racy of 20 Cattel in the F ields, Plate or Honſhold- 


Kor, c n, 
nor ſhall de — by any. operation 
of Law. -- preventing the Executors e- 
leQion:, in taking his ſatisfaction, 

- where) and how he will. For certainly, 

* as, an;}Executor hath election to pay 
which, Creditor hee will firſt, ſo bath he 

: Or if the election ro pay and ſatisfie himſelfe , by 
da © what part ofthe Teſtators goods de wil; 
| als no yet perhaps if there be ready mony inthe 
3 en e ſhall be an altera : 
| tion 


The Debtor or c wale Execwtor, 


Leaſes and Chattela real or perſonal, whe- 


x | 
— wa 


ene bro Fs wh wc ow to: fin o end @c ans eos an es. ae 


a i 
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hands of ſuch Executor, ſufficient to pay 


againſt the other Execntors, or the 
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13 H. 8. 15 


himſelf, he may have an Action of debt 11 E. 4.83 


12:H. 4. 20 
20 f. 417 


Heir, as by ſome hath been;conceiyed ; 21 fl. 4B 


Yet let it be well adviſed of, vv 
he doe Adminiſter at all, and pecially, 


if he pay himſelf any part, he have not 


thereby barred or diſabled his ſuit for the 


Reſidue. But if he refuſe.to(Admini» pu. 185. 6. 


ſer at all, it were very unreaſonable that 
he ſhould not be able to ſue the other 
Executors, for ſo a debtor might 


nm „ 0 WAS > fo 


& 185 6. 
He is — 
for he can; 


ü 2 — 


tilty make his Creditor an Executor 
others, and. take a courſe. that his, goods 
ſhould come only into.the hands of thoſe 
others, ſo as the Creditor could not 
pay himſelf;and conſequently, if he could 
not ſue the other Executors, he ſhould 
of his debt by a ſleight. 
Quere, if be may bring the actiog in 
the name of the other Executors, only 
the Wil being proved in his name, as wel 
as in the names of the reſt; or whether the 
f be brought in his name 
en he be ſevered at his one 
ink .che Heire here is 


„ 


. U 


2 vw + a 


prayer. But 


ki e 


48 Nie Office of 
none to joyne with bim-, and him ma 
He — 25 he Tac if — not Adminiftred as E <4 
the fler d, ecutor; this admitted, that the Bond ex- 
bound, and tend to che Heire, which without expreſſe 
be hare not words it doth not, though for the Exe- 
xoods "x. cutor it be otherwiſe. 

Executor.: Thus having conſidered of the State 
of things before and without any Will 
proved or other act done by Execators:: 
we ſhould now come to the point of 
proof; but two things, pertinent to it, 
re in Order precedent, '- +» 


- 1 * 
1 
- , ren 


— — 


e CHAP. Ini. 
oY What muy be done by or to FI Exe- 


8 before 2 255 CT 2 Bi. a 
thy ruth nc ut 


x” 756 „ 


f 


Before Ty 755 may e er to 


E Xecutors, ... 


N rp eh 10 is clear, ft at 
proving Auer | of, 

ke up er and nto his flatids. any 
ol the goods of the Teſtator, yen titer 
into 


ar E X'B CltT O Re 
into the houſe of the Heir(ifnot locked) 
ſo todoe, and to: 


tbe-ſpecialties of 


| debts;and geberally be ay do all thin 
which to the, Office of an Executor — 
tainethſ excopt only 


and proſecution of 


: debes receive debts,make ac 


ing of Aſtions 


of Suite). Be may :pay 
ittances:$c 2 - S 38 
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| releaſes of debts dus t the eſtator,agd 1 16. Od 


take leaſes or acquittances of debts 


f by the Teſtator: 


be made to or 
5 no wil be prove 


Teftator. And whereas the aſſent 


Ves, if before ſuch pro- 
» | - ving;thedayoccar for paiment, uponbond vn 
made by or to the Teſtaror, paiment;muft : 
this, Executor . 1 "ll 
upon like pain of fo 
tur e, as if the Will werg proyed. ag ya 
| Executor may before Probare, ſell or 
- away any of the goods or Chattel, lebe 


t Executor is neceſſary to the. ſetling and 
Execution of a Legacy 


[it A a 


,: 8 befors hath 


been thewed; So as if one give me chis 
white Horſe, or black Cow, by Wil, or 
any other well known wing „ cannot 
aſter his death take it, 


though I come 


where it is. hut am puniſhable by action 
| <td, at the-Executors ſuit, if he 
— — ns; yet an Executor 2 


a god 


give his aſfent 


Yea, * 


et wing © —_— - 


how — 
the ſeal 3 
he Ordinas 


of an ray. 23 El: 


be die afcet 70 acts done,; the 


Wi den — 
ae ee — 
3 9 — Da * 


yu (ron te Wilt of WT tl pen 
<titor may not prove both t 8 
Band fo be Erector to boch ie Te- 
But in ceſe ehe godds were;aker 


EN Executor vt 


3 arb Docter Drary was 
A iris e el to be 
"the Law,and courfe'of the Cort Spiri 
Fal, do which kredit was given bythe 
of i Law; and the Count :of 
aher . for though che ROE do 
right don "Hit ave been iv Fra- 
r it is elfen here ſo 

N Executor, for goods — 
Dy. ia Pi. nter taken from bim, br d teſpſſe 
ge, Lede upan che Eenfe- f d; 2 0 


aſe of 
22 ruihing, „or Im in Ire 
TY | ſors eil 


ae dee 
. 20. 


paid, . 4 tothe Exetator, 
valle Adminiſtration : 
ts goods, with the 


But | 


an Exzcurtor. 
But before the provibg of a Will, an 


Executor cannot maintaine a ſuite: or a- 


ction of debt or the like, And the rea- 
ſon. is, for that therein he muſt ſhew 
forth the Will proved , under the. feale 
of the Ordinary. Aod fo, as I take it, 
muſt it be, if he bring any Action for 
treſpaſſe done, or gods taken im the 
Teſtators life time, ſo as the Teſtator 
himſelf was intituled to the Action and 


it growes not apon the Bxecut oss poſ- 


ſeſſion. I find that an xeeutor grant ing 
the next avoidance of Church which 


Grantee maintained a! are impedit, 
without ſhewing forth the Wil: Rut the 
Execator himſelfe mighe ſo have done , 
as of his on poſſeſſion before the Will 
proved, and fo withoubſhewing it nacer 


dhe ſeal of the Spiritual: Coutt, ias „well 
as Actions of Treſpaſſe, or Repievin, for 


ods taken aſter the death. of the Te- 
tor: yet in the Principabeaſe of Griy/- 
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34. P & M. 
Dy 135. 4 
Dy. in Plow. 


to him came from the Teftator;; »the ©" 


brook and Fox, which wer an Action of pu. ww; 


Detiumne hy the Exetintor;, for: goods t 
ken or detained after the Teſtators death, 


@ 273 b. 


the Plaintiffe did ſhew forth the Wil pro- 


ved. But that proves not any neceſſity 


E 2 pro- 


thereof, or that if the Will had not beene® 


52 The Office of 
| proved, it could be no burt to ſhew 
it forth ; ſo upon his own contract for 

the Teftators goods, as if the Executor 

ſell Cattel, or other goods of the Teſta- 

tor before the Will proved, he may for 

the _ payable,maintain an action for 

debt before he have proved any Wil: and 

in this and the action of Treſpaſſe, there 

is no neceſſity of naming him Executor. 
Alſo on the other fide, an Executor 

may well enough be ſued for debts of tlie 
Teſtator, before the Will be proved; 

for be may not by his own AR of delay- 


manner, that ſo Adminiſtration being 
granted, there may be ſome body Su- 
able by the Teftators Creditors, for 
-debts' by him owing. And the uſuall 
plea of the Defendant, to eſtrange him- 
felfe from the Teſtament, is to ſuy. that 
he neither is Executor, nor hath Admi- 
niſtred as Executor. So as if he either 
de Erecutor De jure, or De fats, by his 
ownead of Adminiſtring, it ſufficeth. 
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ing che Probate of the Wil, keepe off | 
Suirs , except hee will refaſe in due 
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an Ex Rcur ox. 


Of refuſal to prove the wil, and therein of. 
Adminiftration, forecluding refuſal. 
Ne; touching this other point, fit 
to be thought of, before we med- 
dle with the Probate, vid. Refuſal to 
prove; we will thereabout conſider theſe 
feveral parts, viz. Firſt, how, and in 
what manner refuſal may or muſt be. Se- 
condly, in what Caſes, or in reſpect of 
what acts one named Executor hath loft 
or determined his election of refuſal or 
acceptance. Thirdly, of what effect and 
operation the refufal is, what difference, 
where all the Executors refuſe, and 
where but ſome or one of them. Fourth- 
ly, what relation it hath. 
Now touching the firft, the Ordinary, 
beforecommitting Adminiſtration, where 
a Will is made, and Executors named, 7.14 
if he know of it, muſt ſend out Proceſs _ 4 
againſt the Executors, to come in ard } Hen. 
prove it, and if they do not come, they ä 
are to bee excommunicate ; but if they 
doe come, if they nor any of them 
will prove, by reaſon of ſuch refuſal, the 
Ordinary may commit Adminiſtration; 
perhaps alſo they may be appointed Exe- 
cators at a time future, and not preſenly, 
| E 3 Now 


54 : 1 The Office of RY 
Now refuſal cannot be verbally, or by 
word, but it muſt be by ſome ad entered 

„E 4. 3; or recorded in the Spiritual Count,,. and 
{rc P.184 therefore muſt be done before ſome judg 
1 Spiritual, and nòt before Neighbouts in 
eutor, ſuc the Country; for that is not effectuall. 
ry for the Yet Sir Ralph Ruwler, making the Lord 
debt; this Keeper Bacon, Catlin Chief Iuſtice, and 
arefufal of the Maſter of the Rolls, Executors ; they 
_ the Execu- wrote a Letter to the Ordinary, that they 
ag & 29 could not attend the Executor ſhip, and 
Sis. Tue! therefore wiſhed him to commit Admi- 
corer.ints, niſtration, who did ſo; making every 
— of their Refuſals to be recorded, and 
this was held good: So as a Leaſe being 

by that Will bequeathed to Catlin, and 

he after this refuſal entring and aſſigning 

it to one, and the Adminiſtrator aſſign- 

ing it to another, it came in queſtion he · 

tween them, whether had beſt right, and 
jadgement was given for the aſſignee of 

the Adminiſtrator againſt Catiiut aſ- 

ſignee; whereas, if the Refuſal had been 
void. Catlis had continued Exeentor, and 

ſo his tirle had been better. For in caſe 

the Ordinary himſelf be made Extcutor, 

95.412 there {ſaith the Booke) hee may reſuſe 
calls him before his Commiſſary; and ſo was. it 
Cardinal! e there pleaded for the Arch-Biſbop of 


Canterbury. a 
ag - ; Can- 


an EA Guo R. 
Canterbury, who-was mads ee ro. 
Sir Mülian Oldballe., ; us 
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What. hall. be ſuch a 1 or PET 
A. ring” by an Executor 1 4 2 caunot I, 


fuſe after. Fad ms . 14) 34424 
8 to the ſecond, where an T 


as e Law reg 
taken hoth in the time of Ed. 4. ar 
Queen: Elisabeth: Vet if che Ordinar 5 7ob 
— admit one to refuſe, notwithſtanc 

| auhe haye Adminiftred : this flan- 
deih gooll, as it ſeemeth, conceived by 
the Jadgen in che time of. Hey. 6. 15 
there e Executor commanded one t 

take goods ofthe Ur out of ha 


| handsof S, who: Ys and 
f alan ths. eve dae ork before; 
t wy ' 
emen gn the e ITS, e b, 

an Action of Treſpaſſe agsinſt u Li 
im, and e 


> fo takiogihe * 1 tl 
4 the 


oe Sli. 
36. 6. 


. p * . * Rn wry that ' ; * " 
5+ » o 
; * 
: The'Office of © 


di eau commining Adminiftra- 
_ were admitted to be good ſo f 
Ant Factum valet quod ſieri non debnir, 
2 well m =? that the Ordinary 
got know of the Executors ſuch in- 
ling at the time when he did ad- 
mit of his refuſal, After Refuſal and 
Adwiniſtratio tamhmirred', the Execu- 
99555 not go hack to prove the ul, 
aſſume the Ertrutorſnip: but if « on- 
to the Executors making default 
W 


the Adminiſtration be.'commit- 


tie 0 the Ada ation: as' was in 


Batt und Baxter. 
But what if after refuſal, it deal ap- 


| Boxes Cafe 
in cow, ban. 


ether now may he rev ore his Admi- 


122 for th 
ft ag bad exermined his ye frog 
| and 


me in upon Proceſſe to prove the 


/ here the Execuror may yet at any 
after come and pt ve the: Will, and. 


| 20 lis,” the late Queens time reſolved berwoete 
ro the Ocdinaty,-that the — 

ad adminiſtred before his refuſal} ſo as' 
REY heh then gew, the Ordinary 
ald not haveddmined him to reſuſe; 


tion (for it ee Fi and hay 


De, 


. 9 
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niftring is ſo mat eriall to the point of be- c, reg. 
ing admitted, or not admitted to refuſe, 36 H. 4%. 
we will here conſider in this place briefly | 
what ſhal be ſaid to be an Adminiſtration: 

an Executor, determining his election, 
and diſabling his refuſal, and what not. 1. 
Some wil perhaps conceive, that the act of 
the Executor in the forementioned Caſe, 
where he only commanded JS to take 
goods of the Teſtators out of a ſtrangers 
hands, was noAdminiftration: & it is true, 
that in that Book it is paſſed in ſilence, & 
not expreſly ſaid to be an adminiſtration. 
) Burt the Lord Dyer in the Caſe of 
Grei:brooke and Fox , ſpeaking of _ 

_ Caſe 


* 


Su Nr 7 offer 


N might there have rejected the Executors 
„ie refuſal ; for ſaith he, when the Execu- 
Trot, had once intermedled, he ſhould not 


have been ſuffered to refuſe; ſo as bee 


4 E 4, . doth cleerly admit, that to have been an 
4 2 255 Adminiſtration. And elſewhere it is 
beld, that if an Executor take goods of 
yy the Teſtator, and convert them to his 
--ownule, this is an Adminiſtration ; yea 
e 5 do but take them into his hands, 
— *{gy ſome, without converting of them : 
If che wife take more apparel of her own ' 
” C Ha] "then i is neceſſary, this is an. Adminiſtra- 
5 dation, as the Book admits; hut if by the 
\ - *afſent or delivery of the Executor , it is 
21 ig ngt. More clearly, if one do either pay 
* daþts of the Teſtator, or receive debts, 
3:3, aft make acquittances for them, or:de- 
: 2.77166 mand the Teſtators debts as Executer ; 
Exec. 9: | Ot give away goods which were the Te 
E ſſstors, or deliver money of the Te- 
8.7.8. 20.4. ſtgtors for Fees about proving the Wil: 
7 Kelp. 63 all theſe be full and clear Adminiſtrations 
* * fs as Executor. But ſaith Fit æ herb. if hee 
only lay out his own mony for Fees, this 
ig no Adminiſtration; ſo Gith-Frowick, 
if he pay debts with his own money; and 
N _ it about the Funerals. But 45 
. 1 


Caſe, faith expreſly, that the Ordinary | 


— 


1 


an EX £ CUT.QR, 59 
difference may be between acts done by 

one named Executor, and by a ſtranger, 

vi⁊. ta make him an Executor of his own; 

wrong, whereof we ſhall (; kafter,od;. 

in this place. If one being fapd.as Execs, Ed. 4 12 
tor take it upon him, and plesd in, Bar a8 f;. 33. H. 
an Executor, this is an Adminiſtration: * 


Of the force and effelt of refuſal; a * 


S to the third Point, vi the force 

or effect of Refuſal, Eirſt, it is clear 
that if there be but one Execuxor, and he 
doe refuſe, or being many, if they doe 
all refuſe, then is the party dead Inte- 
ſtate, and Adminiſtration is to be com- 
mitted with the Will annexed; as is he- 
fore ſaid; nor can any aſter meddle as. 
Executors. But in caſe bete be divers 
Executors, vid. A B and C. and 4 onely 
reſuſeth, and the Will is proved by the 97K. 5. f 
others, there A continneth Executor, BOON 
notwithſtarding his reſuſals ſo as he ſtill 37 
may releaſe debis of the Teſtator,, and 
debts owingꝑ by the Teſtator may be re- 
leaſed to bim; yea, if Sum be to be had FE 3-1» 
by or againſt the Executere, it ſhall not Be © 
be in the name of ; and C only; but 4 1, £434 
alſo muſt be named as a Plaintiffe or Dex 4 fol. 4. 
fendant, 


6 The zroffice of 
fendant , "elſe the Action may becover- 
abe. For the Will being proved, all 

Executors therein named, ftand and 

inne Exectitors , notwithſtahding 

+ any'of theirrefaſal; as it was reſolved in 

the latter end of the Late Queens time, 

* 'accottling: to divers former reſolutions. x 

And therefore this Executor which bat 

refuſed: may efterwards Adminifter at his 

3 22 pleaſure, and intermeddle with the goods 

4 well as che others: yet fairh Brooke | 

Chief Juſtice, after the death of his 

Companion he cannot ſo doe, but then 

che Executor of him who proved, is on- 

ly to 'Adminifter, Qual non eſt Lex. 

There may be ſome difference between 

AKL . Suits by Execurors, and Suite againſt Ex- 
- 169c.6. ethtors; for when they themſelves ſue, 

af, % they beiag| privy to the Will, and having 

| ö the Cuſtody of ix. muſt bring their ARi- 
. on in che e all the Exerntors, ac- 
6 | Torditiges the Will; but he chat is to 

bring an Action againſt them; need not 

perhaps take notice of mote Executors, 

than choſe that have proved the Will, or 

: otherwiſe do Adminiſter ; for it is no 

plea for themſelves in an Action a- 

' " gainſt chem to Tay there is another Exe- 

/ '—— Etitor, wichour ſaying a alſo that he bath 
Admini- 
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Adminiſtred, as it ſeemeth by divers 

Books. Nay one book in the dime of 

Hen. 8. goeth further, viz. that if the ſuit 

be brought againſt — one of them 

not intermedling with the proving of the 

Will, may plead that he was never Execu- 

tor nor Adminiſtred as Executor. By this 

it ſhould ſeem, that Executors refuſing (I 

mean all of them, ſo asno Will is proved) 

they in an Action againſt chem, may ſay, 33 H. 6.38 

that they were never Executors ; but me; H. 

thinks they ſhould not ſo plead „ but 25. 27 H 

ſhew the ſpecial matter, as was done in Sn run 

the time of Edward the ſour tn. 
As for relation, I wil forbear to ſpeak, „ 1d. 33 

till I come to proving, for that Probafe, Co. 5 l. 36 

and Refuſal ſtand in the ſame ftate , as 

touching Relation. 7 


— 


C HA P. IV. | 
Of proving Wills. 1 
bate of Wils What is confidera- 
ble; and therein of theſe three 
or four parts * 107 2 


41 5 eros JOS JC IN 
I. Where and before Whom | ang how the 
„ 4 


2. What 


15 oj  », "The officesf, 
2+, What ſhall be Bona notabilia, to intitle 
G * probate. 


» What force or validity; either a right or 


wht Probate hach. 


4 What relation either Probate or Refu- 


| hath. 

K touching the firſt point, dix. How, 
. and where, and before whom Wills are 

7 0e proved; briefly ehus; |. 
Tho proving is in the Spiritual Court: 
#7 „vet in ſome Mannors by Preſcription , 
Wills are toe proved before the Stew- 
n d though no Lands thereby paſſe, as 
Fa 2 55 appears by divers Books: and in che Ma- 
6 9 nor of 3 is this, Preſeription; 


| 1.7 2 And in ethers, whereof Tremaile was | 


:Stewadd | in King Richard the third his 


3 time, as he declared: and the like I may 


tell of my own knowledge , touching the 
Manors of Cowly and Caverſham in the 
County of O#ford:, where I have kept 
the Courts for che Lord Vicount l. 
ling ford, and found it in preſent and fre- 

guent uſe... Had. itis aid by the J udges, 
Abe time King Henry 2. tharthis 
22 ef Wilkins 1 5 = $2 
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Spiritual Court of Common right; nor 
is ſo in uſe in other Kingdomes. The 
reaſon why the Law of England hath P. 


herein given way to the Ordinary, and 2299 a 

Court Spiritual, is ſaid by lb in Gries - 

brook and Foxes Caſe, to be the piecy Cots 
4 


and integrity which is preſumed 

thoſe of that Function, having charge 
of ſoules. Indeed they are, as it ſeems 
to me,. Executors of the new Teſtament; 
laſt Will and Teftament of Jeſus (Chrift ; 
whereby great Legacies and Gifts are 
given to men, and by Paſtors to be dif- 
penſed and diſtributed ;: of which di- 


ſtributers, it is required, as St. Paul ſaith, 1 cor. 4.2. 
T bat they be found Faithful. And Acts 20,27 


are they,  who.with him can plead P/ene 


Admini ſtravit, vix. that they have-fully: - *- 


Adminiſtred, as be did; much depen- 


ding thereupon, viz. Gods honour, the 
bleffing, proſperity , and ſafety of the 
Country, the Piety, Juſtice, Conſcience, 
Contentation and Salvation of men. As 
for Wills proved in London and Oxford, 
chefore the Major, that is only in reſpect 
of the Burgages 
vi 
7 | there only where no lands 
vbequeathed. — 


within thoſe places de- 
fable; but they were to bee proved 
before the Ordinaries,: in reſpect of 


The 


"64 Tie Office of - 
The proving then is to be before the 
- .___ Ordinary,General, Particular or Special, 
Vie fu, by General I mean the Metropolitan or 
Fab! Arch-Biſhog, before whom it is to be 
doch in proved; in caſe the Teſtator have goods 
Sit Valuable, called bone Notabilia, in divers 
Dioceſſes, whereof he is Superior. a 


| Of Bona Natabilia. 

X Hat ſhall be ſaid to be on 1. 

VVlillia, is conſiderable, for there 
about hath been much diverſity of o- 
ö E. Some holding, that they muft 


pound, ſome ten pound; yea ſome, that 

ze value of a penny ſufficeth to dra it 
do the Arch-Biſhop, from the particular 
Care 32:93 Biſhop, But that difference of opinion I 
ronceive to be now cleared, by a Ca- 
non made in the firſt year of K. Char. 

his Reign, ata Convocation then held; 
hereby it is eſtabliſhed, that five pound 
ſhall be the ſum or value of bn Nutads- 

lia; yet therein is this Provs/e,that where 

- by Compoſition or Cuſtome in any Dio- 


greater ſum, the ſame ſhall continue not 
altered. It is likewiſe thereby provided, 
that if any man dye in Irie vic ibis 
8 onen 


of forty ſhillings value, ſome five 


- celles, boys Notabilia are rated at; any 


wo 


ww av AR Q 1 


an Eix've Un ORs; 
journy or travel, the goods which hee 

hen about him ſhall not cauſe 
that Adminiſtration ſhall be committed, 
or the Will proved before the Meurepoli 
n. HWA. 22 9 
.Hgving confidered of the value: now 
another Point obſervable,is, what chings 
ſhall be ſgid to bee bona Norabiia. And 
as.tothat, debts owing to the Teſtator , 
are hore Netabilia, as well as goods in 
poſſeſſion , theit value being-enſwera- 
ble; yet I think, if che Pra iam of the 
Bond be but five pound for payment of a 


leſſe ſamme, although the Bond be for- 


feited 3 yet in the Spiritual Court, where 
reſpe& to Conſcience ſuppreſſeth the fa- 
vouring of Exeeutors ; this will not bee 
taken to be b Notabilia, wit. of five 
pound value, although in Law, the whole 
dena ſumme be a duty. But if the debt 
be five pound or more, though it bee 
deſperate or due from the King, againſt 
whom no Suit can be, but only by peri» 
tion, yet this will ſtand for, and as hn 


| Nutabilia, as take it, in the Court Spi- 
ritual, though thereabout I can but con- 
jecture, ſinoe the Rules of our Law deter- 


mine it not. And this Point touching 


the Kinge being debror, 1 fade deba- 


66 Tue office if 
ted in the late Queenes time, but not 
reſolved, ſo farre as I finde; but there 
Pophans at the bar urged, that no debt 
ſhould be Fons Notabilia; - and if it 
ſnould, yet not ſuch, for which no reme- 
dy by ſuite, as in that Caſe, the _ 
being debror. Yet a further Queſtion 
Locall, is touching theſe debts, or — 
in Action, in what place or Dioceſſe 
they ſhall be ſaid to be, as Bona Nota- 
Goods con* bilia, viz. whether in the place where 
Saalpieneus the debtors bee, or where the Oblige- 

| tion,or other ſpecialties be. And as to 


21 Eliz, 


this the Law bath been taken, that be- 


cauſe the perſons of the debtors be 
- moveable; paſſant, and tranſitory; rhere- 
foretheſe debts ſhall be ſaid: to be, and 
to make bo Notabilis where the Bonds 
or other Specialties be, and no where 


the debtors inbabit and del: and fo 


Vas it not long ſince conceived by Juſtice 
Hil. 25 Eli. /almſey, and Juſtice Beaumont in one 


Da. Ven; Pretimans Caſe, no other contradicting 


& 14 Eliz. it, Herein therefore many are miſta- | 
D. 395- ken, who only in reſpect that the per- 


ſons of the debtors do dwel in forraine 


Dioceſſes, other then the places of the 


death of the Teſtator, or here his other 


goods were, do take Adminiftratian in 


the 


a 
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the prerogative Court, though the ſpeci 
alties remained where the party died, or 
his goods reſidue, were. But in caſe the 
debts be only by Contract withour Spe- 
cialty, then indeed they ire to be eſteem- 
ed Bona Notabilia thete,and in that place 
where the debtor is, as the ſaid Judges 
well conceived the difference. Bur ic 
caſe Land be given ta Executors for pay- 
ment of Debts or Legacies , this ſhall 
not be Bona Notabilia,as I take it, thougli 
it be Aſſets. | 


Of the validity and invalidity of probates. 


S to the third Point, we pill firſt ſee 
of what validity 'an Frroneous 
proof is, and thereabout we ſhall find 
this difference: admitting that one bath 
not Bona Not abilia in divers Dioceſſes, 
ſo as of right, rhe proving of the Will 


appertaineth not to the Metropolitan, 


and yet the Will is proved before him; 
this is not meerly void, but ſtands in 


force till it be reverſed by ſome ſen- _ _ 
rence upon appeal, 4s was reſolved. be- ** 1 


tween Year and 7eoffr5es,in the late Qu. 
time. But on the other ſide, in Caſe one 
have Bona Notabilia in divers Dioceſſes 


— 


F 2 . or. 


» 
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peculiar and a Diocelle., and yet 
| 12 Wiege before th 4 Po ticular 

op, withia whole Dies t of 
e  thisis Meer — poke 
51 without 4 any reverſal... 19 * 
provingio ſome. pecnliar. And in Caſe 
e bona 4 328 peg? we 
oceſs of Canterbury, and in oce 
of Tork; the Wi muſt be prqved either 
before both Metropolitans, if within each 
of their juriſdictions there be bona No- 
tabilia in divers Dioceſles ; or elſe, as1 
take it, if there ſo be not in an or the 
places, then before the particular Bi- 
ſhops in thoſe ſeyeral Dioceſſes where 
the goods are. Or if within rhe one ju- 
risdiction Mrtmpolitan the Teſtator 
had goods in diyem Dioceſſæs, and in 
the other but in one Dioceſſę; then in 
the one place is the Will to. be pooved 
before the Arch-biſbop., and in | 
ther place before the particular Biff — 8 
as] conceive. - And ſo alſo af peculiar 
fuciſdictions. . And in ſome e 
Deacqns have peculiar , or jufisdicton 
ordinary, and power to take Prohates 
of Wills and grant Adminiſtrations, But 
where any like error or mil oving is in 
theſe are. it is cauſe of as, ar of 
nullicy, 


an Ex'iscUuTtOR. 
nullity, according to the former diffe. 
rence; ſo alſo, if there be falſhood in 
the proof, were it Communi forma, that 
is, without witneſſes, or by examination 
of witneſſes, yet may it in the Spiritnall 
Court be undone; if either difproof can 
be made; or proof of revocation of that 
Will once made, or of the making of 2 
latter d | | 23 
Now; yet admitting the Will true and 
righe, and alſo rightly proved; let us yet 
fee the force and ſtrength of the proof, 
or Will ſo proved. It being under the 
Seal of the Ordinary, cannot be denied, 
ſaich one Book, to wit, whether this 
ſhewed forth, be # Will proved or not, 
no, though the proof be but indorſed 
on the back, viz. that it is ſo proved, 
ſaith the Book but notwithftanding the 9 Bd.. 
Deſendant ſo uod, may deny that ahe 3 l 432 
| Plaimiffeis:Exccucor,::as not being con- | 
cluded nor eſtopped by the Probate ſo to 
—— reaſom is: becauſe the Seal 
t 
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Ordinary is but matter infact and 
b not matter of Recomd; nor are ther on | dem 
tences of divorce; andthe like, in thes pl · 252. 44 Bd. 


ritun Court, Judgmeſits, or mutet of 3/33: 19 
Record; 28 hath bermoſten held. 


F z Of 
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Of the Relation of Probate and Refuſal. 


| S for this laſt Point, both the Pro- 
8 ving and the Refuſal ſhall have Re: 
201. 4 283 Jationto the death of the Teſtator, as I 
Fe take it, to divers purpoſes So as to the pro- 
ving, ſaith the Lord Dyer expreſly and 
confidentſy-in Greiabrooꝶ and Foxes caſe; 
and the reſolution alſo of the Caſe proves 
it. For there Adminiſtration heing com- 
mitted before any Will proved or noti- 
fied to the Ordinary, as it ſhould ſeem, 
the Adminiftrator ſold ſome of the goods 
to J S. and after the Executors ( proving 
the Will) brougbt an Action of Desi- 
nue for thoſe goods againſt IS. who 
plwKẽbeaded this Adminiftration: and ſale, 
e and thereupon the Executor demurred , 
> 2;'y :. . Os — — e e for oy; ner 
ng by the provi the Wil,difproved 
tel Admin;fration ab initio: but it is 


F rears to the death of the Imceſtare, 3s | 
A A e 7it 
; r \ | 2 | ae 


an ExncuroR. 


irdoth to ſome purpoſes, expreſſed in 3 H. 6.8 
diversbooks, vi⁊. to have an Action of 2 Ma Dy. 
Treſpaſſe for goods taken before Admi- ''* 


niſtration committed, and to have 4 rent 
growing payable in that mean time, &c. 


— _ — 7 


What Fees to be paid upon Probate, or 
for Copies of Wills, or Inventories. 


Per Stat. 21. Hen. 8. Cap. 5. 


I.-Where the goods amount not to above ſive 
pownd, only fix — to the Scribe. 
2. Where they be five pound, but un · 
. der forty pound, two 8. fix d. to the BB, 
twelve pence to the Scribe. n 
3. here above forty pound, to be taken but 
wo 8. ſiæ d. to the BB. twos. fix d te the 
Scribe , or 1 d. for each ten lines of ten 
inches long,at the Soribes choice. 


— Summes —— ſatisfie, both - 
or Proving, Regiſtring , Sealing, 
Waal raid ang Inventories 
giving Acquittaoces, Fines, and all other 

—— MIN 

, Land is given to be ſold, neither 

5 - Þ 4 " the 


i 


be office of 
the money raiſed, nor the profics there- 
of ſhall be accounted/as any of the Te. 
ſtators goods or chatrels, ſaith the Ser- 
tute 

Note, that the Will is to be brought 
with wax thereunto ready to be ſealed, 
and proof to be made ot the Will-,- ac. 
cording to common Cuſtome. 5 

For making the Inventory, the Exe- 
cutor is to take, or call to him two Credi- 
tors or Legatees of the Teſtator, and do 
it in their preſence: or in cheir abſence 

or. refuſal, two honeſt perſons being the | 
nent ofhhis kinne;orin their default, o | 
other honeft-perſons. I * 

The Inventory is to be indented: and 
one part left wit the Ordinary, and the 
other to remain with the Executor: -: 

The Exeentor i is to make oath. forche 
truth dfit. 

For a Copy defired by any N ether of 
a Will or Inventory, no more is to bee 
paid than before is allowed for the Re- 

iſtring, with the like election td the 
Lebe © or Regiſter;as is aboveſaid. 7 

Maſter Sinns faith tha an Bre- 

cuför is to ſweart, and ift ſhogid;be 
thought fit, wo Fran ds true 
Aecünt when he Jana chereams' Wor. | 
ully 
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an E xy curaAs. 73 
fully called by the Ordinary: Of this... 
account ſee in page 274. And of ac - B.; cap. 11. 
counting, ſome / BoD of the Common gg Adni- 
Law make mention, as 13 Ed. the third ſhalaccount 
Fitæh. Exec. 91. Where Trem faith „hat daten. revs” 
of a. thing in action, no arcautus ſbal be 2 #1. 
before the Ordinary; but Pars ſeemes 37; 1. 
of a contrary: opinion. Aud. elſawhera Brief. 
it is laid, chat where a dahrnr is made 4356 4. 
Executor to the Debtec, he ſball yes ac- ty refiing 
count heſote che Ordinaty fut abis debt; ir i 4 
yea as oft mony in . Wah ones l. the * tee 
which others deniedz. — by 

An Execytor by wrong ſhal be drawe account = i 
to account before the Grdinary, ſaith Con Serke 
Meyls Juſticeæ Bt ſaith S. S, ben ir: = . 
may not force any to aecoumt againſſ the 7 fg. 15 
Order of the Common Law; (fot: ſhe 125 i. 
ing what that is) And p. Ednorbers: . 
it is ſaid, at leaſt by the Reporter that. 73 +. 


after the Will proved,the Ordinary hath plan. £2 
no more to do; quod niir rd. \ $44 4 K. 


Alſo of the oath of an Executor, ta rats 
vers bookgs tell; but nutate ſuæh put 
poſe as Swinh, but e 
che Will,” A ag 

— Ens 122 yo 
|; naman 5 010,190 
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What things 4.1 come 50 K xecutors and 
6. Aſſets in their bands and what not. 


TS He things which: ſhal come to | 


Executors, are of great multipli- 
ns heap,if tied in 


would make a large and 

one bundle or lampe. - I will therefore 
divide and ſort them out in parts, after 

05 == chi ID — 
ma into thing OF actu» 
ally i in the Teſtator, and — action, 

vor not actnaliy in the Teſtator. Secosdly, 

vt "hep poſſeſſory into chattels,real and per- 

24 Hoody or (as ſome leſſe properly — 

zit) m and immoveable. 21 


6 i 170 { 
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of Chartels real Fr ene. 
T2 may be divided into — 
viz, living, and not living; che h- 
ving are not many and varions, , 1. The 
Fa of the body of another, be it 
reaſon of a tenure of the preſent ow- 
ner, or by Aﬀpnment from the King, or 
vw Land of ' hom the tenure cas is 


* 


r ks ai. lic fitto ama Ma - 


* *X oF as 6; 


an EXkCUTOR - 
a Chattel real, not perſonal, though it 
be an intereſt in the perſon of another-; 
but it is in reſpect of a renure of Land, 
or other hereditament, and is for yeares, 
iz, during the minority, or till martiage 
had, and ſo is real. Next,» Villen for years 
(as by Grant for a terme from him that 
— + Inheritance — — wrt 
or an ntice, for yeares, it is by 
ſtome, DTocke it, thar he goeth, or is 
derived to Executors: but for- reaſon 


after ſnewed, I thinke this Intereſt be 


not in the reality, but in the perſonali 

rather. So of a debtor in Execution — 
debt, the intereſt in him for perhaps more 
properly in his liberty, is not, as I con- 
ceive (for reaſons which after I ſhalſ ea 
preſſe) a real, but a perſonal Chattel. 
The like Law of a Priſoner taken in the 
Warres. As for Fiſhes in a Pond, Conies 
in a Warren, Deere in a Parke, Pi 
in a Dove-houſe, where: the Teftati 
had the Iuheritance, or but for life, in 
the Pond, Warren, Parke, & Dove-houſe, 
they are not Chattels at all, nor to goe 


to the Executors, but to the Heire with 


the Inhetitance. If the Teſtator were 
but a Termer, they are to goe to the 
Executor, hut as acceſſary Chattels, fol- 
8 | Fe lowing 
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lowing the ſtate of their principal, viz. 
the Warren, Park, Dove howſe;Pand, &c. 

- The real Chartels, not living, are either 
is: Hoſes ot Lands moſt uſually, 
that three ——— for 
-years.. Serondiy, hy W of Lands 
Tadey Knigbes- Service. Thindly, by 
extent — — or Re- | 
.cogotrances;;-07 in things out o 
Hauſes or Lands, as Renta Commons, E- 
orers, or ſuche like. But where an la- 
heritas reſerves a Rent upoma Leaſe for 
this hall nes ge to che: Executoc, 
| t to the Heire, with the Reverſion, o- 
cher then Arrerages of it behind at the 
death of the Teſtaror. Alſo Commons, 
Eorodics far y ears, Advowfons, T pthies, 
Eaira;Markets,Profits-of Lets, and ſuch 
like, which the Teſtator hall for 
ters, all which may accrae any of theſe 
er, 1 the firſt, are Chattels Re- 
all. Ves, one flmple preſentation to a 
Church, upon che next avoidance ., is 
cell, and not Perſonal Chitreł, be. 
ge it come to hee void, amb hat chen 
Þ.ie, we ſhall after new. And the 
tiele accrue to the Crowne;i;upon ar- 
winder of fetuny, where che; party bold 
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225 um, that is, power not onely to | 

e proſits for a year, bur: to wo 2 74 
—— — and to extir | 
and eradicate Trees and Woods, * —— 
a Chattel, and cherefore though gran- 
ted to one and he Heires by the King, 
yet ſnall goe to the Executor, end 9% 


1 


ome daebufull, ar A cleer Caſes, el 
ing Chattels Reall. 

ri where we ſpeak of Wardſhip 
is not to be underſtood of el 
by reaſon of Soccage tenure, for that 
por oeth not rothe.Exccutor, hut he ſhall 
e next Guardian, ho now after the 
death of the firſt Guardian, ſhall be 


nent of Kinge,, if the, Ward continue 


under fourteen years old, elſe he is out 

of Wardſhip. Secondly ; „if one have 

a Leaſe for three liner to him and bis Af 

ſignes, this is no Chattel, nor ſhall = 
t 


to the Executor, nor to the Heire, 


to . * and claims it as 
an Occppant, i be in the zy AH x 
17 % the Lade — Contrarily, of 
For many years, if three, ar more 
ſo long liva, thisisa Chattrel, 


00 to che Executor,So an extent 
upon 


wt 


upon a Statute, yet it is delivered to the 


party asa Frechold, vic. Ur liberam tene- 
" wentum; but that onely makes it to be 


queſt liberum tenementum,as to the main- 
eaining of an Aſſize, if wrongfully put 
our. Where one is ſeiſed in the right 
of his Wife, of Land, or other Heredita- 


ment, and is attainted of treaſon or felo- 


the profit thereof accrued unto the 


12 1 Crowne, is but a Chattel,and chough che 
Ches. 15. ; 


Kay ant it to one and his Heites , yet 

h goe to — 8 if 
one. aving a Leaſe for many yeates, viz. 
100. 5oo.or more, or leſſe, and doth de- 


viſe and bequeath ehe ſame to A, und te 


ires males of his body, and for want of 
ſoch/iffue,to B and the Heires males of 


his body, and dyeth, having iſſue a 


Songe, the terme ſhall not gde to his 
Some; but to his Executor or Admini - 
ſtrator, for it cannot be made a matter of 
Inherirance; ſo if 4 had died without 
iſſue male, the terme fhould not have 
gone or remained to B, but to the Exe- 
cutor or Adminiftrator of A. as was late- 
ly adjudged i in the Exchequer; betweene 
Sir Robert Lewknor, i Nins Han- 
mond. So of an advowſon, or any beber | 
bereditament, * or deviſed _ | 


an'E'xu CUTOR., | 


cannot be any Freehold or Inheritance, 
but is it ſelf a meere Chattel. Partus ſi- 
quitur ventrem. 


Of (hattels Perſonal. 


are alſo in like manner to be divided 
into quicke or dead. The quicke are 
Chattel of all kindes, as Seepe, Horſes, 
Kine, Bullocks, - Swine, Goates, Geeſe, 
Duckes, Poultry, &c.” There may be 
alſo in living Creatures reaſonable an In- 
tereſt as in a Chattel perſonal, as in 
the perſon of a man taken in execution 
for debt. And this Ihold to be in na- 
ture, nota Real, but a Perſonal Chat- 
tel (as before was touched) for that debt 
is the root of it, and the body is but a 
pledge or gage, diſchargeable inſt 
n payment, releaſe, or other diſ- 
charge of the debt. Like Law of a Priſo- 
ner taken in the Wars; for — and 
921 there 


if granted 
for life, it is 


Erſonal Chattels,or goods moveable, | 


39.E.3. 37. 
ered, 


but a chats 
t 
conn. $24. © 


ö 
. therein, as in 8 Chattel, henh the party 


a8. 4 Wr. 
en a legal intereſt : as appears by a Writ of 
. x. > mri Reg for taking a- 
N oY way a Priſqnet,viz. Inari quendum Ico- 
i tam Priſanarium ſumm ecpit, & . And 
7 Er note iately, vas. In che tims of King Hes. 
kis e the 8. the King himſelf, upon the win- 
295 & tis. ning of Bulla bought divers Priſoners 
Properry. 38 of his Subjects. And by a Statute in the 
beginning of Hen. the 6. his time, this 
Intereſt in a Priſoner is mentioned as va- 
luable, and coming from one Kin 
unto another; therefore doubtleſſe ſu 
r. H. 6. e. 5. goe from Teſtator to Executor by deach, 
and not be inſranchiſed or freed thereby, 
The intereſt which one hath in an Ap- 
prentice, I take to be rather Perſonall 
than Reall, naw ek, becauſe 
not ſpringing out of any Real roote. as 
Wardſhip, and Villenage doe; but eur 
of a meer contract. As. for a Servant 
whoſe Maſter is dead, doubtleſle bee is 
legally diſcharged, and is not Servanc 
either to Heire or Executor; but meetę 
and honeſt it is, that one of them conti- 
nue him in ſervice till a fit time of provi- 
ding for him a new Maſter; and fit for 
him, not to depart ſudd en. 
Now for things 1 
r neie 
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Tbeſe are evident, . 23 a pen | 
fiuffe, Implements and Utenſils, Money, 
Plate Jewels, Coro Pulſe, Hay,\ 10% fel- 
led and ſevered from zÞg;grou 6 es, 
Mercbandize, Carts, Ploys; Coach 855 
RY _ n 1 mm e 


911 => 


| odd; 7 a) 15 | 

Pk conching ings ving : 17 ike we - 

Tefigear had me Pigeons, ox 13. Come 
Deer, or Ganies, — ants, or Partrid- — r. ones 
ges, cheſe all as well as Chicken ſhall, £0 Ke — 2 
to the Rxetutors; ſq though not tame bo Lon” pn 
if chey were takes and keps aljye in any 50.18. H 
Roame. Cage.qr like. (cle. as Fee 9% 
ſants2nd Pararidges offen be, ſo fiſh in a 
— ws alſo yohng Pig cobg, . 22 125 

ot dame, heing in the . — 0 wo 187 : 
1 out; yo . ig ams, the E- 4. "By 
old ones; ſhall go to the Heir with 55 r 
Dovehouſei; And, if Teſtator had: _ neſt, Te 


any reclaimed Hawkes, t. ey ally as Chat- ge e 


tels pexſonaſ ſhall goe to the Executor ths: they 
becauſe they are 13 — commonly ven. 


dible. And whereas Hounds .Greybou nds 
and Spaniels, bee fot fo comm only 


bought and ſold, nor ſo anciently bave 
0, yet are they pow growne to bee 
a 


meat. 


„ re, 


arg g why not? for al. 
th. they de for the moſt patt but 
+ | eſuve that hindereth not bur 


an un- trading 

—— en — the fpirits;a cry er Keese 
' + Falkoacrs ach to my ſenſe more ſpirit and vivacity 
Hare, Chen any other Muſick. Aude hereto 
Pe Fe that there may be ſome profit andadvan- 


— er ta x win ere? boch gra ' wdep- 


Ducks &c. 
are good 


p27 £5 | 2 in 
be 277 
Ged. chat none of rlieſe ab ne Cartel, 
and therefore ot replevi N donſe- 
quemly 0 property in them; for When 
more then one living” Cartel "is-(difirai- 
ned, the replevixisto be by the name of 
Avivis, fi ſignifying Cattel. e 
not to infiſt that dne may have pre 
in divers things, Wheteofino rev. ha, 
as Corn or Hey, not in Sack nor Carcs, 
| | mony 
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tnony nat ſhut in bas, nor box c. I I fur- 
ther ay. that even the word Averia may 
plyed to theſe, for 7 ag „ 


re 


& 970 72 the book Emer ; Win 
Narr 2 5 f te 4 2 jon 2 
not: ONE Ns quo Pie 
Mpſins A. vir. C e . — 2 
vers »s A. is, where Carte 
9 aud Tk 5 His @Cat- 

4 * s e and 


11 


t 
mired a xsJuadle ty | 
£ alpys ings 2525 d firſt 
ta thaſe abroad in theFields:Pur' be caſe 
.th 1 Ces in 7270 ore Harveſt I 
Me for life oc in Fee,or Tail,in 


e Wis or eftated 
2 » Ee Fog Hi 
ng ſowpe with Carne or 
Grain, the edg1mon fayitly 


E de 


: "the office of 
wid mali have the Land, but Hay grow- 
ing, vid, oe ready co be cut, Ap- 
ples, Pears, whe ove poo upon. the 
Trees ſhal ſhall zo co che fe 6s alſo if they 
4. Wed whe Land oof In- 
[4 0 the H eire, 


d the l 1275 0 57 the Exe- 


1 

4 one 

whereon is cut I nce it, becauſe 

Wü whip latter; 8 02 0 > om the 
dil, Wirhor inddt mahutance 


Cain as to 
yet thal ate t 5 


is ſold or conveyed. 


E 


2 dene Land 
if got © ceptec 


4 | For he wag cred ry as E | 1. 75 


Tenane for mer 54 


4iſe in effet Has daft ri in dies TT * 
Vo the Corm ertainly the 
| goto the Executor ofthe ian Haan 


ſo much; 10 mote t wy peer 


value of the Land, o we makingir-up by 
Addition of ot ching, for ei 
tg be Allets for payment of deb 
ut the caſe again, that the 
an Wife were joigt-cenants oft 


. 
id ” * 
N " 
la ww tm” =» os -.. , ˙ ˙.AÄ—?ͤd , cs Sto. woo. 1 ad ac To ̃ —êͤwuͤDd ACCESS 4 


Inheritor of the T 
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and then the very Corn growing ſhal ſur- ,,, 
vive to her, together with the Land, and allo faail 
though the Husband ſowed ir; yet ſhall it 


85 


wife 


have con- 
ve nient 


not go to his Executor. Being in tonfidee apparel. 
.- - . o „ % 4 . 1 bh 6. * 
ration of things growing on the ground, 11, y- 


let us not forget to think of Frees ſold 


by 7 Sſeized of the Inheritance of the 
Land to 7D who dieth before felling,this 
Intereſt is a Chattel which ſhal go to the 
Executor, and not to the Heir of J D. 
but ſome colour may be, that theſe; be- 
cauſe fixed to the ſoile and Ftee- hold 


are teal Chattels, as the Intereſt in Land 


is, and not perſonal: So alſo of trees ex- 
cepted by him who ſelleth the Inheritance 
of the Land; but in both caſes 1 conceive 
this Intereſt to be perſonal, and not real; 
for that, as it is a propriety of Chattel 
in the Vendee, or Vendor wich excep- 


tion, it ſtands in conſideration ſeve- 


red 1 vg from the ſoile or 
ground where the Trees grow, 
the Trees be not nally fovered 


by:the 


though 


Axe from their mother Earth But if col. 11 £48 


the Leſſor for yeares or life except the 


Trees, theſe continue parcell of the Free- 


hold and Inheritance. Andafter;Corne 


reaped, and before the Tithe ſex out, the 
e dying, Tthink the 


Exe- 


„ *$ + _ 1 


86 Tie offi of 
Executor and not the Heire , ſhaſt Hive 
the Titha aſter ſet our. 

. New be us come Los to the Tefts- 

| aſe , al be in and ow it; 

ou * | pertaim to che Heir, 

= Fe 7 1 Queſtion hath 

Wor 1s been of nid, and of late, touching Cop- 

4 E. 3 6 pers heads, Furnaces Fats for Dy- 

ers ok - frewers , Pales, Rayles, Glafs 
in Windows, Tables, Dormants, "Wain 
ſcots;-Doors, Locks, Keyes, and fuch 
like; rowhomtheſe ſhould goe? whe- 

| ther tothe Heire or Executors.? And 
in the latter end of Henry.the 7. his 
time, an Executor taking 8 Furnace 
41H y.1 ieh on ſet in — EN of 4 bouſe, 
and not fixed. Val, the Heite 
bronght an ion, of Treſpaſſe againſt 

- him for ſodoj and it Was adjudged for 
the Heir, vi, that chis was to go as part 
of the 3 Inheritarce to the 
Heire ; and long before in Edward the 
third hietime, it was debated whether it 

% Kh) fs tere waſte in « Leſſee to more or 

e e or 5 

no vered 

e ice #alwmly 

ſaid, wat the Lord 15 ph . 

dbat where the Furnace is akt xed I ” 

at 


| 


* = 


ction o 
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Wall, the Leſſee might within bis terme 
take it away. n it were fixed 
to the Wal, for then it firengebneth the 
bouſe. , And yet notwithſtanding it might 
e in the one caſe ſo removed by the 
lee, pet is it not there, as he ſaid, a 
Chattell'perſonall'or moveable, ſo as ir 
is e - and there the caſe. being 
that a Clothier being a Termer of an 
bouſe, had fixed a Copper to the Wall 
with Loomes and pricks neceſſary for 
his Oceupation,a Judgemenc being had 
againſt him, the Sheriffe delivered the 
Copper in Execution as a Chattel, and 
after the Leſſee tooke it up, and it was 
taken from, him by vertue of the Exe- 
20 whereupon bee brought an A- 
es, the action was maintainable. And 
wheregs it was found by the Jury, that 


by the Cuſtom of Kent, the Leſſee might 


remove ſuch a. Copper; Juſtice Zea«- 
mond faid,that without any Cuſtome , 2 


Leſſee might ſo do at any time during bis 


terme. But it is to be noted in 2 
caſe, that the furnace was by it ſeifdelive- 
red as a moveable Chattel, and not as part 
of the houſe, for that was not medled 
withall, nor at all NNE" in extent (as 

| 4 in 
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H 37 Elix. 
Auſtins 


caſe. 


Treſpaſſe, and by all the Jadg- 


£8 


Co. lib... 
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Things in 
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The Offite" of + 
ip the Caſe between Miles and Prat, 
where both houſe and Copper were deli- 
vered upon a Statye)the bouſe belikk be- 
ing eld upon f ck rene f bach 

party did not defire to have it, for heb 
might have bad the whole being s Char 

tel, aud ſo have uſed che Copper 1 
the terme And ab rotiching all cher fixed 
things, the Law was kaken in the ſaid caſe 
in. Hen the 7 his time, to be all onę, as in 
the caſe of the Furnace, "viz. that they 
ſhould go to rhe Heir, ſave only that for 
Glaſſe in the windows, Pollard ſaid it was 
ocherwiſe, viz. that thar ſhould goe to 
the Executors, which nohe there denied. 
But fince, in the late Qneens kime it was 
otherwiſe reſolved touching glaſſe, thac 
it ſhould not go to the Execyrots, and 
the like-was there ſaid touching Wain- 
ſcots; and ſo alſo by the Lotd 4#der/or 


inthe ſaid cafe of Auſtin. Aud touching 


Poſts fixed, for that they be pattel of the 
Freehold, ſo alſo of Milftones,” Anyills, 
Doors, Keyes, Windowes, none of theſe 


be Caateels, but parcel of the Freefiold, 


or thereto pertaining, cherefore not the 
Eee. 0 4 27 


Now to. come to Gardens” alſo': 


Gardens. whereas! before laid down''s difference 


betwixt 


LA Co... 


an EX AH uT OR. 
þetwixt things ſowed, or not ariſing from 
the Earth, without manuring, and ſüch 
a5 grow of themſelves ; It will thence be 
concluded that the thores of Carrety, 
Parſneps, Turneps, Skerrits'and ſuch like, 
coming and arifiog. from yearly fowing, 
muſt go to the Executor, and not to the 
Heir;thiecaſe-being fo; that the Gardber 


and Sowet” had the Inheritante of the 
Garden or Soile⸗ now though in moſt pla- 


ces this ca rarely be à quettion/of value, 
yet about London, and fotne great Towns 


it may, and therefore not᷑ unworthy of a 


line or two, a thought or two, the rather 
for that the reaſon of this ea ſe may give 


light touehing righe in other Caſes. And 


in my opinion, theſe {notwithſtanding 


there is a fowing and manvrance "to 


generate them, and cauſe their being)ſhal 
go to the Heire and not to the Exect- 


ror: my reaſon is, forthat the thing of 


profit ĩs the root which'is hidden in the 
ground, and J hold it no reaſon, nor a- 
greeable to Law, that the Executor 
ſhould dig and break the ſoil and ground 
to ſearch for her entrailes; he is to con- 
tent himſelf with that which is above 
ground, as Melons of all kinds, and the 
like, whoſe fruit is above the ground : but 


. 
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The office of _. 
as for Artichokes, though the fruit be a. 
boxe the 27 Je et I think they here 
21 ſuch ferring „or manur 
ſhould lever — 4 in intereſt from 
Go, E. owh >a they ſhall goe with it — 
eire. 

Let us now conſider of things, cbough 
not fixed to, yet uſually kept in houſes 
- viz, writings and evidences, whereabour 
| Pla, . y. no daubt can be, but that they 


the intereft of the Land, boa 1 


touch inheritance, they l to 
oth Heirezif f bat Termes of years, Goods, 


Chattels, or Dehts, they pertains to the | 


\Bxecutor; yea ſo doe Statutes, and Bonds 
in Law ( bowſoerer otherwiſe_j equi- 
ty) though chey concerne the aſſurance 
an enjoying of. Inheritance purchaſed. 
What if 4 morgage the Inberitance 
Lands to B, upon condition of redem- 
J by payment of 500. pound to 2. 
Tis Heire, or Executor, and Þ dyeth, the 
Deeds bei ing delivered into his hands ; 
. now. the Heire, not the Executor, ſhall 
have them; for though the money may 
be, payd to the Executor; yet ( meane 
time) the Land deſcends to the Heire, 
nor is there any debt to the Executor, 
for 4 may hood to Pays or not. put it | 
LA on 


: Glo WW mk qu" thi" 


ion hath beene touching Boxes and 


parel, ſhall not, as Tconceive; be taken as ore 
appurtenant to Evidences -becaviſe ſome , 
11 


be: Nor as touching them can 


ay ExncurOR. 91 
on the other fide, that the Band had 

beene ſold for 500. pound, not paid to 

A, but a Condition that if not paid to- 

him, his Heire or Executor, by ſuch a 

day, then to te- enter; and A dieth, 

here is a debt to the Executor, and no 

Land deſcende@ to the Heire of 4, yet 

ſhall che Heire have the Deedes, for that 

a Condition is deſcended to him. Que- 


Cheſts, wherein the Evidences eegeer - 
ning Inheritance are; and although the 
better opihion In our Bookes/dorhypitch 
upon this differtiice, that whete they are 
ſealed up, they frat pertiie t the Heir; 
otherwiſe , where not ſesR(ſ!!8Teandor 
conceive that difference to be grounded 
on good reaſon; butrather-thinke that 


Boxes, which have their very creation 1 22 


to be che houfes or babirätlons of Bepds, 18.44 f. 4 
ſnould, as _—_—— ehem; goe to +715 | 
the Heire, whether ſealed or not.” On 

the other ſide, Cheſts made for other u- 
ſes, viz. the keeping of Napery, or Ap- 


be in them, for ſo may other 


7 


of any effect, but rathet locking, a 


9 ..Theoffcedf il 


locking muſt make the difference touch- 
mg RES E ages 


——— > al Pg ꝓU—ä— 


0 H A p. Vi. 
of thingen 11 Aal: * the Teftatyy, but 


aceruing to the Execators, b 7. or 2 


the er death... 


„ mulch be hn 72 * 
2657 iefe whereof are things | 
me i . Aby. Action | 
2.” ite. SET by Conditi- 

on ni] 2 without Suite. Tbitdly, 
ih ; ng ens 

24012 58: 04; 7 

3:11 10 15 things in Alpen. | 


* 41 8 firſt 2 of the. Kell it is cleare, 
N _ due to the 'Teftator, be it 
te, or ment, or for 
Rent, are not Aſſets to 
15 Executor „ untill receipt of 


= 2 Wy 5 A0 ni Action to 


e 2 R — 2 0 to Np the Exe- 


recover theſe Ito the Execu- 


++: .4 


20 


0, 


4 Exäcuronx. 


of Covenant for any thing perſonal, or 4-4 A 00 
ny Chattel Real, Leaſe, Wardſhip or the 1 A 


like. But perhaps ſome will donbt of 


Covenant tonching Inheritunce, vis. rhe {69 Mr 
s ſſuranct at or enj g thereof, 2085 | 
ing in 


free from'this or that ineumbi * or the * 


le: Yetevent in thoſe caſes;:if the Co- nog Aﬀers, 
venant were broken in the Teftators life ©; 


time, I thinke cleerely the Action is at- 


crued to the Executor, for that his Teſta- 
tor was to recover damages in the Action 
, of Covenant for that breach, and he be- 
ing intitled totheſe damages 8s principal, 
and not an) pcceſſary ching in — acti- 
on, the Lab bath caſt that action upon 
the Executòr᷑ . And that is the cauſe wh 
if waſte? be committed in the life of 2 


Leſſor by his Leſſee, and then the Leſſur 
dyeth, nit kleire can bave no Action for 
this waſte” vie" becauſe he cannot reco- 


ver the trebledamage; ſo neither can the 


Executor haveit, for that he cannot re- 
cover bm vaſtatum, the place waſted, 


"the Inheritance whereof is in the Heir. 


That te Executor at the Common 
Law could not maintain an Action of 


Treſpaſs for goods of his Teſtator, taken ,, k.. 33 
away ia his Hfe time, ſeems to be imply- 45-E. 2 
© edbytheStrucein the time of K. Edward © 


the 


„% if 


2 the third, which gives ſuch action: 
N Netit-leewes chat a Keplenin.was main- 
A taineable by the Executor, at leaſt in ſome 

Feld 1 — — goods taken or diſtrained in the 
— 277. 1 rs: life time: But in caſe the di- 
Wh 85 7 apt oy gt or Seryice: it is ſiid 
A . . & licgle aſter che making of chat Statute, 
3 5141 ' Nhat:the Lord way not hom av.w for bis 
Rent. or Nervige, | becauſe; his Tenant is 
2 2 forth the matter and 
ie to excuſe himſelf from 
, and the Executor 


d 15 Action 1 he Cattel 
arGaodsandahs | Law, 
tſaith the oe ab te Or 


ws ove — ge had naver heene it 
«i — — 
e t. Nate, dt ſpeakes not at all of the 
id Statuts of A. Sam the 3d. But 
/ Mer temiasthexime of Xing Hei the. 
would baveir,Sharthe Exgentor in that 
Laſe , ſhauld nat have a Ruin, but an 
Aion of:Treſpaſſe.gr d. upon the 
ſaid. 'Seatme, ini. (4454, 3. Which me 
rthinkn\caenotbebyenymeancs -hy rea- 
160n.of the State of. Martini eg 10 
i Man (dev: puniatum Hons ec, fo tho the 
a He Ruecutorz a well as his Taftater, is the 
19. Kei. A bebinke, om che Ack- 


| liament;' which yet doe.not reftraine the 


an Exx cur 0O R. 95 
on of Treſpaſſe againſt the Lord. As for The B. of 
that no Avowey can be made upon he and Se 
Tenant, chat is now nemedyed by a lags: <2 2c. 32. 
Statute ; The other Seatute hath beratt: gts * 
kento:exend to other things than Raviſh. 
moveable: for where a Church becoming dg. A. 
void; u. Ar preſented therentnin 5 4.4 


anger 
wrongfalty,-and the Patron dyed, it mag Fade n 


reſolved-in the late Queeges time, char gg 


the Executor might bythe. equity of the. meerely ic 


ſaid Statute, maintgine a Que im lyeth not 
But whether an Action of Treſj 1 


* This Perian 


eth ſor an Executor; . againſt bim whe: 5. didve- 


ted che Teftators Corne, Graſſz, or d ly ge 
ho growing ;: harh beene quekion . 


nel, barno where reſolred to a know: . 


ledge. i/I-thigke it may lye, with ſome 
difference 2 Firſt, for chat the Starute.of 
4. Edward the 3. doth not onely ſpeake 
of Goods carried away; 65 — 
Law'to bar ſens ger foley and 
—_— of Trek 
pale donors Tere — — then briags | 
in aq 'pariealer s, as one In» 
ance.” "Now there be many caſes of in- 
ſtances or enſamples given in acts of Par- 


remedy ve purvieu to that particular, of 
from extending co other. caſes of like na- 
ture. 


wo - . of Good talen d way. wiz, mo- 
{ns wr. nora. — 


"rare. Thirdlyghe 
remaining unpuniſtied, which3s meant to 
Canmore But it-ſhould fill: lenve many 
iſned, if it ſnould have 0 larger 

chen to that one -fingalar treſ- 


intituſed to 
e treipaſſe, 


ichl if. ne- 


an „ ator; CO things ahom(diyes; all, if 
|! felled in crc bing life, 
. hinot felld, ſhould tave:cometo 
"he ecutor; whorefore.alſo:thedama- 
—ů ih lien thereof, out of 
©") which: (recovered) the Debts and Lega 
cies of the Teftatar:: are to. heifariafied: 
Beſide, chis of Treſpaſſe * pe 
ſevered from the-ſtate of che Land, fo 
i the owner therenf had, after: this ol, 
paſſe done: allened the Landi yet had 
not this AtionremainedFp um, 46 J 
take it, cleately. And: hy not 1b weil 
8s where: a Treſpaſſe is — ye the 
Lunds of the Leſſee, and then the terme 
expires; this donbtleſſe doth nat take a+ 
way his Action, nor his Exetutors . But 
me thinkes here may be ſome differences 
e taken, 2s rt, n Treſ- 


Stat. 6/0 


have:come:49;bis Exe- | 
and part 


paſſe 


* 4 


* 


| 


in Exnxcuton 
paſſe in deſtroying or taking away Corn 
growing, and a treſpaſſe in Graſſe or 


Wood growing: for the firſt being of 


that nature, as that, though che Owner 


had a ſtate of Inheritance in the Land 
whereon it groweth , and ſhould have 


died before ſeverance and felling, Yet 
it ſhould have gone to the Executor, and 
not with the Land to the Heire; . there- 
fore doubtleſſe doth the Action for de- 
ſtroying or taking away thereof. accrue 
by the operation of Law to the Executor 
in lieu of the thing taken or deſtroyed. 
O. herwiſe, perhaps, of Wood or Graſſe, 
Which by the Owners death ſhould have 
gone to the Heire, and not to the Exe- 
cutor. And yet here again another dif- 
ference mee thinks may be betwixt Graſs 


and Graſs, viz, betwixt that in paſture 


and that in Meadow, yearely mowed 
and turned into Hay, nor left to be con- 
ſumed by the mouthes of Beaſts, as that 


| growing in Paſture :: For as the Law di- 


inguiſheth between theſe Soiles, it gives 
precedency to Meadow and makes it 
wake for a Leſſee to plow it up; not ſo 
for Paſture. Yea, Tiche is paid of Hay, 


but not of Graſs growing in Paſtures; ſo 


the Meadow Graſs. being in the Owners 
5 -.. Hl purpoſe 


| _ 


The Office of . 
oſe and intention, as a thug: ſove- 
—— - ſhould me thinks ſo 
be alſo in the eye and eſtimation of the 
Luo, and therefore ſtand in à diſfenent 
ſtare, and account from Paſture: Graſſe. 
K third diffetence may be in the manner 
ofthe Treſpaſſe, viz. Where the Mea- 
dom Graſs is eaten up with Cattel by; a 


3 ww 


mp, 


1 
o * 
5 
d 1 4 
WA 
5 


| ner dying before Pate hc this ſhoy 


an 1 x 1 ur o R. 
ere 8 2. me-thinks, do the: pur- 
15 the ſaid Statute, and a grearde- 
in the Lam. Vet bere -perbaps 
ching this, a. fourth diffeteace may 
be. zor. ariſe aut of Ly time of. the 


Wa for e r eaſe, 
cooule „if ſuch. deltraQion or con- 
ſamj on bed f not beene, yet = Ser 


09k lave come to the Executor, 


3 ee ſoyle ©, the en 


the .Executor- , 


ges dons inthe other caſe, 4 uo 


Rag fter Ha Fins cleerly pa 
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now, "Face oy 2 df the. Mesdaws: 
wombe ſhould hayg been aChaccel ſove- 
red. had noc.this Treſpaſſer wade unlaw- 
A prevention: Therefore the Exeeutor, 
whom the ſame ſhobld have come, 
towards the performance of the Will, 
ſhould have out % the ſaid Statute ,; an 
Aion and: remedy reached unto bim 
to tech ver recompence. in damages for 
this wrong done in rerardationem Exer 
cutionis 1 Hamm. A \ wow — laſt 
dif- 


99 


yy 
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42 4. 


Sy held in 
Sies cafe of 


The office of 
difference may perhaps he in the ſtate 
of the Owner; for Poſito, that where 
the Land is his Free-hold or Copy- 
hold Inheritance, no Action ſhould be 

iven to his Executor for Wood or 

raſs taken or deſtroyed in his life time; 
yet where hee is but Tenant for yeares, 
Gardian, or Tenant by extent, ſo as 
the very ſtate in che Land was to come, 
and is come to the Executor (together 
with 2uicquid plant atur ſolo) me thinks 
the Executor ſhould have, ' together 
wich the ſtate in the ſoile, the Action 
to puniſh the Robber of, or Treſpaſſer 
upon the ſoile. Thus ark Gyr 
and ſifted, to the beſt of my ability, all 
differences aud circumſtances of this 
point, how far I am wide, and wherein 
tight, Aliorum ſit judicinam,or rather, Al 
tioris eſto judicii. But this is clear, that 
whereſoever Executors do recover any 
dammages for treſpaſſe, or other wrong 
done to their Teſtator, the money re- 


d:mages in. covered ( atleaſt, if Execution bee had, 
Dre “ or mony received) wil be Aſſets in their | 


recove ed 


cox. of the hands, as wel as debts recovered upon 


Fr ſene. 
men:. 
R eleaſing. 


43 Ed, 3. 
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Bonds or Bills, or Lands, by them taken 
in Extent upon Statutes, Recognizances, . 
or Judgements. Tea, without ever 
| 5 ä having 


4 
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having theſe moneys, Executors may 
make them Aſſets in cheir hands, viz. 
by making Releaſes or Acquittances, or 


acknowledgement of ſatis faction, for 


this amoumteth to a Receipt, and. char- 
geth the Executors towards the Cre- 
ditors, with the whole penall ſumme, 
though haply they receive but part, as 
the prineipall, or ſome like proportion. 
Therefore, there is great caution to 
bee uſed by Executors in this kinde , 
that unleſſe they be ſure they have goods 
ſufficient to pay all debts and Lepacies, 
they make no Releaſe, Acquittance, or 
acknowledgement of ſatisfaction, for 
more then they do receive, be it debt or 
damages. And the like caution to be 
uſed by them, touching ſubmiſſion of 
"debts or damages to arbitrement, wherby 
diſcharges of che ſame may grow ; for 


the ſußmiſſion to the Arbitrement, be- 


their voluntar act, although the krror 11 
ener ' thew judgement do dis- 4 23 
ch {ſpe tor, dammagein part or in Yer upon a 
whole, yet ſhall the Creditors have like N 
remedy thereupon againſt the Executors, the wife not 
asi they had releaſed, or, which is more, r af His. 
eceived the ſame. daa did 


5 


Other Actions there be of diſcharge, on IHR 
=D Hz which . 
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_ The Office of _ | 
which as the Teftator bimſelf in bis life 
time might have had 1d. may bis Exe. 
.cutor alter his death, viz. Writs df 
Error, Attaint, Difceyr „ ud 
age Identitate HOmpnos. Hut This 
it is given * W acſpever” is 
regained by any Len beſe waßes; as n- 
As by the eftacor, ſhall an be 


0 . 110 arty 


Special caſes redest the bremer 


1. Chattels come to 'E xtturars from. th 
Teſtaters get not Ap Oo 
2. Aſſets winch be no | 

3. Things i in Action, and 3, in vl 9112. 
tries: 0 Chanel Kea, & EC c( tte 2 


, %* to the ſirſt, I exemplifie 1. 
1x4 e Lach k 
es Cs Executo , and de 
Goode by e to 92 5 a 
bis Debts, and Lega 
0 fo ich 10 | 
and that Z dieth much i det. 
leaveth 7 ad” A 
. alterition of the property of t 
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came to B; a8 Executor of A, and ſo from : 


; ſhould, and that C-ſhould not receive 


e preſent « NG in the dere Ae 
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B to C be liable in Law to pay the. debt 
of B. yet in Conſcience me thinks th 


them to his ownuſe, as in Law he. may. 
where 4 leſt no debts. But if 4 ma 
king E. Executor, did alſo his Wil 
give him all his goods; and hee in his 
bfe time made election tg have them as 
Legatge, or by his Wil, did ſo diſpoſe - 
of them, or appoint them to goe; as the 
goods he had as executor, they could not 
be otherwiſe given or diſpoſed ; Now by 
this election they were 2 in pro: 
perty from —— his 35 Exe 
ſo 28 his qwee goods Show bes figh GR I — | = 
bis gebts. But things uld not — 
be ſo given or dif US, Debes Ae 
yet if D-mere. need ed.ro, 4 one by 
dred pound, and B. bis. Executor ok 
new Rene, of bin, of: another 444 | 
giving up the o now was it 
. oyne debt, and ſo ſhall ſtand.ig 
his Executor 

1 f of this chus; If 4 
Patron of the Church of B grant to B. ed 
the next avoidance, the Church 1 1 85 Be in the 
yoid,..4dies before be preſents, h pp 


* 


v hf 


, 1 0 i 
of preferring his ſonne or friend, yet ſhal 
recovers 1" this make no Aſſets in his bands for pay- 


Qua. vm p. as 


by 34 was ment of debts; for that he could not 
tick. "— lawfully take mony to preſent. - Bur if 


33 Eliz. S0 I had died before the Church had be- 
— caſe , Come void; Then becauſe the Executor 
in com. ba. might lawfully have ſold it, tbe value 
2 ſhonld be Aſſets in bis hands, as I con- 
ceive, except perhaps the incumbent had 
2 died ſo haftily after B. that the Executor 

dad not time convenient to find out a 

cbapman, and to ſell i.. . 

Fin the other Caſe a firanger had 
preſented and got his Clark admitted, 
and the Executors of B had in & Qua. 
Imp. recovered damages, the money fo 
recovered ſhould have beene Aﬀecs. 
Thus much of the firſt, viz. "that fome 

ngs of the natute of Chattels may come 
Executors, and yet not be-Aﬀers. 
- Touching the ſetond, vic. that ſome 
things may be Aﬀers in the hands of Ex- 
 ecutort; which yet are no Chattels; I 
ſhall give but two inftances-- Firſt , 
z2 H.4. Br, Wherea man leaveth a Villen for yeares 

uber 46, to his Executors : . — the Villen pur- 
tow ſſull chaſeth Land in Fee · mple, anch the Ex- 


this be alt ecutor entreth into the Eand; now hath 


ehi 
6 


| Yeire. be fee · ſimple therein'; and this Land is 


- Aſſſets 


m * a. aw at „ See e ws a Ao ih, wand &% bh. - 
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Lands in Fee to his Executors, to bee ment 
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fore che Brat. 21. Hen. g. cup. 5. Yet 
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Aﬀers for payment of the Teftators n. «, & 
debts! So, if a man by his Will give 117 4.37 


ſold for performance of his Will; Theſe 2* Markov 
(bo fore the money thereby raiſed ) r 
ard Aﬀet#, both for pay ment of debts, 

and-of Leparies; N if The Lands had 

beene given to be fold 'onely for pay- 

ment of debts, they ſhould Y cl die 

Aſſets for that purpoſe}, and not for 

payment of Legacies : and'fo, if it were 
expreſled to be for payment of Legacies 
ſingularly, this ſhould not be. Aﬀers for 

debts,as Trake it. For ſince theſe act Hot 

Aſſets of their-own nature, bijt ſo tide 

by the Will and diſpofirion of the T. © 204 
ſtator; me thinkes they cannot W 
wiſe, nor farther Aſſets than as the 
Teftator bath willed and diſpoſed ; put 


though Lands thus given were A 


can it be ſo, ſinge the very words of 
the Statute be, that if one will by 
Teſtamene or laſt Will; any Lands; Sexe 
be ſold; neither the mony therof comitig, 
nor the profits taken, ſnall be accouytited 
as any of ehe goods or chartels' df the 
Teſtators which I conceive to be A br 
es to ſoy,that they ſhould bor be ile; 


. 


2 36. x, 
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ve Aſſete, the forme Of his pleg is, 
nulla habet bona nec egrralla, Ec. 
Vet ſince that Statute, vid, in the late 
genes time, the Law der twice admit- 
d ſtill cob r 
third of Men. 6. viz, thas.the Land 
eco be: 15 or the maney; thereof 
on a de Aſſets. Iadeedl in nej- 
0 : is there gny men. 
of the clinſe in the ſaid Statutezand 
4, paſſible chat it might be forgotten, 
72 ther 8 ſometime hach bach 
Port Ho Fo re- 


— mee a. ſhore 
gc begun to 
5 = — 1 
aftily, I grew to 
ve, char the fa clauſe heing in an 
Ne limiteth the Fees f Qrdina- 
Band rhei Scribes;- eee ene 
e goods of the deceaſed, and 
* c in\this; clauſe ,;;thar the 
_ Sand villed $9 Jhallnotbeac- 
d 85 ach of the gods, Sc, Tbe 
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them to this pur ſe, that they ſhould - 
not be 4008 f. part of che goods in 
the valuation, accordingto which the ſaid 


Fees were to de rated; and though the 


words be 2 that "they ſhall not 5 
as any of 175 05 &cc. . 
is Jt the more; probable, th ee 78 4 
meant no-farth er then as afo 
coſe 95 0 Hae after the Ke ite 
WT: enelle ee e. ee 
Leon Y. ov4ſo, rovi 
2Jwayes, that 10 WY Fre 4 e any 
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mortgs ed come to an Executor, and the 
debtor or mortgager payeth the money 
due; no ate cheſe 
into Aſſets perſonal, 


Avot her (i teialC aſe of equity oppoſing Law. 
F A be boagd to B Co Rod. Searate, 

or Recognizante for aſſurance of 
and, Z'dyeth , and the Land deſcends 
to his heire; or be it tha B ſold the 
Land to {and aſſigned to hic the Bond, 
- Statute, Ac, yet mult the Sute, or ta- 
-. King gg be in the name of the Execu- 
rot of Z, add-neitherof rhe Heir, not Aſ- 
fi Kt 1 ar which is recovered, or 
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- Of thingt-tante to Extcators by Condition. 
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| F Hg böck to Exectitors goods, bt 
chirrels-prafrec | 

- tofs,” Thachin, 
bur if thie « 
fot payment 
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of money, or other chings 
| | va. 


real chattels turned 


valuable by the Teſtator, or bis Executar, Na nie 


did not pay ſuch a ſumme of money, on 
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the chattel teturning to the Executor is 
Aſſets in his hands: as put the Caſe a 
Leaſe for yeares, Horſes, d ö 
other Chattel, were granted y the Te- 
ſtator to A, upon condition that if 4 


doe ſuch other Act as the Teſtator ap- 
pointeth , and this condition is not per- 
formed after the Teſtators death, now iʒ 
the chattel come backe to che Executor, 
and his Aſſets. But the queſtion hath 
beene (and perhaps may be) where the 
condition is, that the Teſtator or his Ex- 
ecutors ſhall pay the money to make 
void the Grant, and accordingly, che Ex- 
ecutor aſter the Teftators death payerh 
the ſamme out of his owne purſe, not 
having any, money of the Teſtators in his. 
hands: ah ale coming in queſtion, 
tempore Hey, It was reſolyed at the laſt, . 1. h 
that this redeemed chattel ſhould not be 
Aſſets, but be ro the Executor as his 
owne proper goods, though at the firſt, 
three: Judges were of contrary opini- 
on ,. viz, ;that_ the. goods redeemed- 
ſhould be in the Execueor ,.. as goods of 


che Teſtator. And truely I muſtconfeſs . 1 
that I. cgnngt yet finde good ſarisfact- 
. ; f on 


Ls 
on in dun Hebe reſolution, except wie | 
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-n tate the Caſe there ta be fuch as 
chat wich ig pat and reporcett' by the 
tons KF wpoje Hey. B. ee. that 
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Ade Cale tin. 'X poſſeſſed of 4 Leaſt: 
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Land, mortgageth it for five hundred 
ad; ot. be it that the mort gage or 
pledge be of a jewel, ot peece of Plate 
tor — — — mar 
day limited for paymem, aud redempei· 
— having made Þ: his Executor, dy» 
etch, and at the time and place mak makech 
payment: as was conditioned. Now the 
ueſtion is, whether this Leaſe, Plate, or. 
Jewel, being worth much more than che 
ſum for which it was mortgaged , * 
de in him whOlly in hisbivneright,, and 
to his owne-ulſc, or partly, if not wol 
As Exechcor. wen, > 2520 be ſub» 
to the payment of .Debts 
— — — = 
ted, that Þ was inabled to this —_— Ne: 
tion onely, and meerly. —_ the Co 


tion annexed to e or pl 

ig. It muſt alſo be adm 2 0 
Condition, and the power or intereſt to 
take benefit thertoſ to him, came, an 
was derived onely M Executor of A. This 
being premiſed, it muſt needs follow, (is 
to me it ſermes) chat ide Condition dor. | 
king; and having bis operation inthe - 
redemption to deſtroy the Grant, mort 
gage, or ple , it muſt needs make 
eee Teftators goods; i fo. 


| 5 or pledge Now Sy the redemption 
* that is, 1 * void, * hath loſt its 


tu quo Prins, 1 for to bei in ̃ as Execus | 


tur; ſince in that right onely he was 
intiruled to take benefit of che Condi- 
tion. For what is ic which hindered, be- 
fore this, from being the Teſtators 


—_ — thing certainely, but 'onely 
rce and iftreogth of the mortgage 


force ; therefore the property! of theſe 
things e de, ab if no ſuch 
mortgage or pledge bud beene or 
as if it bad at the firſt be: 
of no force vi Thusmu 
on worke: ſot kim 


trary opinion in the time of King Heury 


tze ſeventh, dot yet ſay that hy this re- 


demprion che Teſtator cis ſo much in- 
debted to the Execuror, as be disburſed 
for the redempti ion; Which could ſtand 
with no N unleſſe dy it che pro- 
perty and intereſt ſhould be reduced to 
the Feſtators behoof. That thus it is, 
isaiſo. proved. as to me it ſeewe, by the 
Caſe of mottgage of Inheritance. op» 


on which the Heire making payment, 
according to che condition, is not no 
in as 4; bew Purchaſor, but as War ; 
11 o 


who raads!it , l 
A the Teſtatör 2 and thöſesof. che con: 
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ſo us he ſhall have his age, andber bee in 
Ward even for this Land; Yea; it ſhall 
be Aſſets in his hands, for fatisfaction 
of his Fathers, as other Anceſtors debts; 
which in ſome reſpect is a harder Caſe 
than that of the Executor, for he bath 
means to ſatis fie himſelf of the money 
disburſed, either out of the thing reedee- 


med. or othet goods of his Teſtotor, but 


the heire heath no ſuch meanes. Let it wil 
be asked how the Executor can 'be free 
from miſchiefe, for if this thing redeem- 
ed be igtire, as the Cup or the Leaſe, the 
whole will be taken in execution for the 


. Teftators debt. To admit this, yet here 
is one cleer way of remedy, viz. the 


Executor may before ſuch execution, 
ſell the thing, and ſo pay himſelf, and 
retain the ſurpluſage to the · Teſtators 
uſe, and the like of this is frequent in 
uſe, vix. for Executors to pay off the 
Teftators debt with their own mony, and 
to make themſelves ſatisfaction ont of 
the Teſtators goods. Beſides, it is not im- 
poſſible, that this redeemed thing ſhould 
be thus in intereſt parted, that anſwerab 


and proportionably, to the ſum dis 


for redemption, with reference to the va- 


ue of the thing redeemed , a moyety 
— 32 3 or 


. 
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or third part, or three parts thereof 
ſhonkd be to the Executor in bis 'owne 
right, as his own proper goods, and the 
reit in him as Executor. As poſito, that 
A: and 3 were tenants in common of 
fach an entire Chatcel;: A maketh 8 


The officeef— — | 


His Executor and dieth. Now hath Z 
one moyety as Executor , and another 
- - as his own proper, and upon a Judgment 
againſt him as Executor, that moyety 
only which hee hach as Executor, muſt 
be taken in execution; and here may be 
remembred how in execation of g Judg- 
ment, or levying of an — Oo out 
of an intire Chattell of more value than 
the ſum to be levied, the whole is to be 
ſold, and the ſurpluſage above the debt 
or Amerciament is to be delivered back 
to the Owner, . For in all this debate we 
muſt preſume the thing redeemed by the 
Executor, to be of better value then 
the ſum paid, elſe we may eaſily admit 
the whole to the Executor. Again, the 
L eaſe for years, is not ſo intire a thing; 
I mean the Land let, but that thereof 
partition may be made 3. yea inforeed by 
Action berweene joint-tenants, and 
Tenams in Common. But here will be 
objected, the Caſe of redemption by the 
» — daughter 
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daughter and heir; who though ſhe have 
a brother born after, ſo as now ſhe is 
no longer heire,yet ſhe ſhall, as the book 
faith, retaine the Land redeemed from 
the Heire, as a Perquiſite or Purchaſe. 
As for this (which I will not oppoſe) 
the Law ſo frameth tothe favour of the 
daughter, becauſe of great miſchief to 
her, if being ſtripped of the reſt of the 
Inhericagce by the birth of a brother, 
ſhe ſhould alſoloſe that which her mony 
had redeemed, withont having any re- 
medy to have her money again, or any 
recompence for it ; * in the other 
Caſe, there is no ſuch miſchief, for that 
the Executor may pay himſelfe, as hath 
been ſhewed. 

Now on the other ſide, if the Caſe 
ſhall be underſtood, that the redemption 
was by payment after the day, then will 
I eaſily admit that the property or inte- 
reſt, is in the Executor to his own uſe ; 
or chat che Condition, now having no 
power to reduce it back, or tõ operate 

thing, it is rather a re- emption 
than a redemption, ſince it was at the 
Will of the Mortgagee, to diſpoſe it at 
his pleaſure, and any ſtranger, as well 
as che Executor might thus have redee- 
. 12 | med 
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med, viz. repurchaſed it, therefore 
onely Equity), and not Law in that 
Caſe can make any part of the value 
Aſſets in his hands: And ſo alſo I think, 
if wee ſnould admit in the other Caſe 
of payment, at the day that the pro- 
perty of the Chattel is to the Executor 
as his own , and not his Teſtators goods, 


no part of ſurpluſage of value, can in 


Law be Aſſets, howſoever in Equity. 
Laſtly, if the Executor redeeme by 

payment at the day with the Tefta- 

tors own money or goods, none will 


doubt, but that the thing redeemed is | 
in him as Executor, and the mony by him 


paid for redemption is wel) Adminiftred, 
the goods redeemed being of better va- 
lue. But this way it makes no difference, 
whether the whole value of the goods 
redeemed, ſhall be held Aſſets; and 
the money paid for redemption ſtand 
drowned therein, or that that ſumme be 
ſtill adjudged in the hands of the Exe- 
cu:or, 35 Aſſets, and onely the ſur- 
pluſage of the thing redeemed over and 
above the ſum paid for redemption. 
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Thing accrued by Covenant or A ſamp- 
tos. 
F A Covenants with Z to make him a 
Leaſe of ſuch or ſuch land, by ſuch a 
day; and B diech before the day, and 
before any Leaſe made ; now muſt 4 
make the Leaſe to the Executor of B, 
and the Leaſe ſo made to him, ſhal be in 


him as Executor, and conſequently as Pl. Con. 


Aſſets. This is proved by the judge- 
ment, in the Caſe between Chapman and 
Dalton in che late Queens time. Let TI 
confeſſe, that it is not expreſſed in the 
reſolution of this Caſe, that this Leaſe 


- ſhould be Aſſets, but that the Executors 


ſhould have the Terme as Executors, 

which implieth as much in my under- 

ſtanding, and the declaration whereupon 

the Defendant demurreth, ſets forth the 

breach of that Covenant to be in retarda- 

tione executions teſtamenti, ſo as the dama- 
ges thereupon recovered, viz. 330 l. were 
Aſſets, and conſequently alſo, ſnould the 
terme have been in lieu and recompence 
whereof theſe damages were given. The 
like Law, if 4 aſſume upon good conſide- 
ration to deliver in to B by ſuch a day, 
20 quarters of Malt, ot ſo many loades of 
3 Coales 


The: office of 
Coals or Wood, or any other Wares or 
Marchandiſe, and this is not performed 
in the life of B. but after to his Execu- 
ror;it ſhall be to him as Executor, and 
' ſhallbe Aſſess in his hands, as wel as the 
mony recovered in damages for not per- 
forming ſhould have been. 


Of things acermed by remainder or in- 
creaſe. 6 

F a Leaſe be made to one for life, the 
remainder to his Executors for years, 
and he dieth, this will be Aſſets in the 
hands of his Executors, though it were 
never inthe Teſtator, as was in the lat. 
ter end of the late Queens time, reſolved 
by three Juſtices, the Lord Auderſon on- 
ly being of a contrary. opinion; and 
there it was ſaid that Cranmer; Caſe , 
wherein the contrary in effect was reſol- 
ved, was of little authority, for that 
. there were firſt two Judges againft two, 
till after Mounſen changed his opinion. 
upon a conceite, that there the eſtate 
was by way of uſe, which could make 
no difference. Like Law where a Leaſe 
for years is dy Will bequeathed to & for 
life, and after to B, who dieth before A, 
| 7 al- 


s Fy ps } ps 3 


an ExicurtoR, 


althopgh Z never had his terme in him, 
ſo ab that he could grant or diſpoſe it, 
yet ſhall it reſt in his Executor as his 
goods, and be Aſſets. As for a remain- 
der for years, ſo in the Teſtator, that he 
might grant or diſpoſe it at his pleaſure, 
no doubt can be thereof, though the 
ſame fell not in poſſeſſion to the Teſtator 
in his life time, yet no ſcruple not doube 
can be, but that this is Aſſets to the Ex- 
ecutor, even whilſt it continues a remain - 
der, and before it falleth into poſſeffi- 
on, becauſe it is preſently valuable and 


vendible Nor much of other nature 11 Hl. 35 
per Babing- 


to theſe, are the Caſes, where the Exe- 
cutor Merchandizing with the goods of 
his Teſtator, maketh gaine thereof. So 
if the Sheep, or other Cattel of the Te- 
ſtator doe breed, vix. beare Lambes, 
Calves; Colts, &c.- after the Teſtators 
death, even theſe which were never in 
the Teſtator, ſhall yet be Aſſets, and 
ſo the Wool growing upon the ſheepe 
aſter tlie Teſtatots death. But there is 
one Cafe worth the confideration and 
worthy ef ſome doubt, as I thinke, and 
that isthis; One leaveth to the Execu- 
tor a leaſe for years of Land, worth twen- 
ty pound by the year, and the Executor 
"FF 70 14 keeping 
» 


119 


LON, 


8 * 8 8 
3 5 


1 


n 


keeping this in his owne bands Lone 
— the Teftators death, doth 
make thereof thirty pound in clear gain 
above albcharges; now whether, as to 
a Creditor. this whole thirty pound ſhall 
be:Aﬀets,or only twenty pound; and the 
Caſe ſimply thus put, ſhall be underſtood 
of an occupying and manuring without 
any ſtock of the Teſtators; and then it 
the Executor did ſloch t with his owne 
Sheep or other Cattel, as hee muſt 


bave harne the loſſe by rot or death, 


fo is it renſon, that if ebe manurants 
proye gainfull, he reap the fruits there- 
of in recompence of his adventure, and 
of his induſtry, skill, and | evra husban- 
dry. But if the Teſtators ſtock of ſheep 
and Cattell were ( as of neceſſity, or for 
the better advantage of the Teſtatots e- 
ſtate) continued upon the leaſe yndahen 
is it rea ſon, that the gain or loſs hether- 
ſoever of them God ſendeth, do redound 

to the Teſtators eſtate. Like La (as I 
think) if an Executor, finding that he gan- 
not inſtantly after che Teftators death, let 
the leaſe Land neer the value, ſhall chere - 
fore buy ſeed · Corn and hire the pl wing 
&e. But it may be fuid, that the leaſihath 


one entire valuatian at the fir ſt po the. 


appraiſe- 
. 


tie office of 
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the Exeeutexs from their-Teſtator , or 


an EX uNH OR. 
appraiſement. To this I anſwer, firſt, that 

the value upon the appraiſement is not 

binding, nor much reſpeRed at the Com- 

mon Law; if it be too high, it ſhall got 

prejudice the Executor; if too low, ſhall 

not advantage him; but the very valus 
found by Jury. when it comes in queſtion, 
whether the Executor have fully admini- 
ſtred, or have Aſſe ts or not, is that which 
is binding. Next I ſay, that if a long 
Leaſe come to Executors, of Land worth 
an hundred pound by year, and no ſale 
is made thereof by the ſpace of a yeare 
or more, now the tetm continuing af 
the like value, as at firſt, it is no reaſon 
but this hundred pound raiſed the firſt 
year, ſhould goe towards the payment 
of debts and Legacies, ratber then any of 
them ſhould be unpaid. This thing, 
Imean che knawledg of them are uſefull 


two wayes yg 2536 First. d give light 


to Executors, io diſcern: Nat unto them 
of right gextaines: Next, o ſnew unto. 
Credit ens and Legstees, what, and how. 
tar things ul be Aſſets, That is to ſay, 
goods te;enahle, charge, and bind Execu- 
tors to paꝝ debts and Legacies For what · 
ſoever any of theſe; wayes cometh: to 


/ 


24 E. 3.35 
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is ere any of theſe Actions, ſhal 


be in their Hands Aſſets, tbe coſt and 


charges —— dedyQed.. 
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* 
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1 71 489 
elan manner 2 Intereſt an Daevenneh hath 

"in his Te at Goods and Chattels; and 
hom differem from the common Intereſt 
0: which they or others have in their own 
I os x Cle: 3 ; | 

* He Iocereft which. an 8 
hath { at Executor) in the goods 
of his Taſtator, is much diffrent 
70” 7... from- che abſolute, proper and 
ordinary Iinereft which every one hath 
5, 85 ay well ap- 
62 . Although 
— goods, the A- 


pid one wer 
the Exccntor, is of 
| gre bous ſua cepit, cal- 


dm Debr, &c: or coovi@ orataint- 


ed vf Felony:ot- Tteaſon, 'forfeireth- all 


his n good; yet theſe which he hath 
avExetutor, ali not be forfeited. If a 
Villeic'be Gude Executor, his Lord can- 


bi not 


; heren a man out- 
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not take theſe goods, though hee may ,;, „ vil. 
take all the Villeinsown goods: and for lenage 41.42 
raking ſuch goods, or for a debt due to Fer 2. He. 
the Teſtator, à Villein may ſue his Lofd. fg. Ares 
Nay, if the Executor grant all bis goods, * 
ſome good opinion hath been, that theſe zn Bxecurce 
which bee hath as Executor, ould not dug Fir, 
paſſe; yea the Lord Dyer ſo held in the cutor. But 
late Queens time, with this difference! inf l 1 
dix. Where the Grantor is named Ex- 2o.Her.7. 
cutor in the Grant, there the goods Whirh . 
he hath as Executor ſhould paſſe; but o- 
therwiſe if he be not named Executor in 
the Grant. And that thii opinion is pro- 
bable, will further appear by that which 
followeth. 500% b 
' Secondly,the Executor capnot by WII 
give or bequeath the goods hee hath as 
Executor; and if he die inteſtate, and 
Adminiſtration of all his goods is coπj. 
mitted to 7. D. yet hath he norbing to dd 
wich the goods which the Inteſtate had 
a$ Executor to his Teſtator: Thus alt his 
goods reatheth not to his goods as Ex- 
ecwor : bas TT 54. 
Thirdly; whereas a mans goods ftand ge ther: ſo 
liable ro the payment of his debts, both a in 
in bis life-time & after; thegoods Wich fare Zr, 
a man hath as Executor, are not to be g, r, 
a r taken P. 20. . 


The office of 
taken in execution for his own debts ei- 
ther upon a Recognizance, Statute, or 
Judgment had againſt him. And if ſuch 


a one die indebted, leaving to his Execu-- | 


tor much goods, which he had as Execu- 
tox,; theſe are not Aſſets in his hands, 
Iyable to the payment of bis debts, but 
onely for the payment of the firſt Te- 


ſtstors Debts or Legacies. Therefore a 
Quo minus brought by an executor, ſhew- 


ing that he was not able to pay the Kings 
ache , becauſe the Defendant detained 
from himan hundred pound, which be 
owed him as Executor to 7. . was over- 
throwne; for that it could not be inten- 
ded, ſaith the Book, that the Kings debt 
cold be ſatisfied-with that which the 
Plaintiffe ſhould. recover and receive as 
Executor. Whereas a woman being poſ- 
ſeſſed of any chatcels perſonal, vid. tuove- 
able goods, all be deveſted out of her in- 
te her Husband by ber marriage, ſo as if 
be die, and ſhe oxerlive, they be not hers 
again, but ber Husbands Executors or 
Adminiſtrators; and if ſhe die, all be the 
.. Husbands, without being Executor to his 


Mie. It is not fo of the goods which 
'-* ſhe hath as Executor, theſe ſtill remain 


In and to her, if her Hushand die: * 
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if ſhe her ſelf die, for that ſhe hath them 
as it were in anothers right, vi. as ſhe 
repreſents the perſon of her Teſtator, her 


Husband ſhall not have them, if he be 


not his Wives Executor, and ſo Executor 
to her Teſtator. 275 
Laſtly, whereas the Writ of Treſpaſſ 
ſeemes to make no difference betweene 
ones own goods, and thoſe he hath as 
Executor, that being a poſſeſſory Acti- 
on or Suit grounded upon the poſſeſſi- 
on; yet come to an Action of Debt, 


which more taftes and participates of good. 
the right, and there are they differenced: Aken. 


for where for my own debt, when J ſue, 
the Writ ſaith, Debet & detiuet, viz. that 
the Defendant ows me, and detains from 
me that fumme. Yet when I ſue as Exe- 
cutor , the Writ ſaith not deber, be doth * 
owe me, but detinet onely, he detaines 
from me, as admitting that he is not Deb- 
tor to me, though be ſhould pay me: 
and ſy where I am ſued as Executor, the 
Writ makes me nota Debtor, but a de- 
tainar ; Otherwiſe, where in my owne 
right, I owe and am ſued for a debt; 
Accordingly,where Judgment in an Acti- 
on of debt is given againſt one as Execu- 
tor, it is not generally that the * 
| al 
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ſhall recover againſt him; hut he ſhall 


recover of the goods of the Teftator; and 
therefore upon this judgment no Capias 


Jlycth againſt him, to inforce him to pay 


by arreſt of his body, - becauſe he is not 
properly Debtor : but if aſter it be retur- 
ned, that be hath waſted the Teftators 
Goods, out of which the ſaid debt ſhall 
be ſatisfied; then he having made him- 
elf a debtor, a Cæpias ad ſatisfaciendum 
ſhall be awarded: againſt him, and then 
he ſhall. be taken in execution. So alſo 
in ſome caſes of falſe plea pleaded ; for 


where the Judgment is de bons proprics, 


the Plaintiffe may have a Capia ad ſa- 
tif ac iendum, and that Judgment is in 
divers caſes for the dammages, although 
not in many for the principal. As for the 
Capias be fote Judgement, in the mean 
Proceſs againſt anExecutor, that is. be- 
cauſe of his Contumacy in not appearing 
upon the former Procels. 
The reafoq of this differeat-intereſt 
between an Executor and another, or he- 
tween the ſame mans having goods as 
Executor, and others in his own right; 
as alſo of the diſſetrent manner of ances 
being indebted as Executor, and other- 
wiſe in his own right, is well — 
H n Ha y 


0 


eee 


— 


by the Lord Cooke in Pinchons cale, . viz. 

Firſt, that the goods which one hath as 
Executar, be bath not in his own right, 5. 
another meaning bi 
ly, that Executors are but the Miniſters 
and Diſpenſers, or Diftribiiters of their 


but in auter dreit, that is, in the right of 225 
bis Teftator,” Second can. 


| Teftators Goods. 


ABEL. + $93 POOR 5 | 
Of alteration of property in the Executor: 
hands, ſe. as ſome goods become his 


A 
= 1 


en, hieß he had ac E æecutor. 


O this head or Chapter, treating of 

the difference between the intereſt in 
Goods as Executor, and others had meer- 
ly in ones own right, and to his own uſe, 
it is not impertioane to conſider how that 
which one hath at the firſt as Executor 1 
may be changed in property, and become 
the Executors on to his own uſe, as o—-—- 
ther his gods, vhich he liad not as Exe- 
cutor. Here let us firſt conſider of ready 
money left by the Teſtator; for ſince 
pieces of money, v:z. 2 groates, 
pieces, and half pieces of gold, cannot 
be known one from the other, it muſt 


needs follow. that theſe coming to an 


Executor from the Teſtator, muſt in — 
eee ne ee ort 


128 T be ore 
ſort be altered in property, ſb as though 
the Executor ſhall be faid to have ſo 
much in money or value, vet can it not 
be diſcerned which moge in his houſe 
was bis Teſtators, and which bis owne. 
Conſequently the Sheriffe upon the fiert 
facias, for a Creditor, who.:hath teco- 
vered againſt the Executor a debt owing 
by the Teſtator, cannot take away mony 
in execution as the Teſtatbrs, in my opt 


nion; Qæære if thereupon æ devaftavit 
ſhall de rẽtutned, ot what fall be done? 
_ - But hat if thę Teſtator were indeb- 
2 Hl Dyit ted co the 8 tor, or if the Executor 
y. 15 en ee ane 
This divers hot bavingteady mony of che Teſtators, 
ben ted. Or otherwile, ſhall pay a debt of the Te: 
20 fl. 7.4 & ſtators with Fi Own mony 1 what ſhall 
21 we (ay of tie Converffon or alteration 
EL Bz. 147. of ſome of the goods from being his 2 
6129-09 Executor, to be his meerly in his one 
right ? Hereof I have ſhewed elſwhere 
my conceiving, which is briefly thus; 
That except either he have in his hands 
money of the Teſtators, (for of that it is 
eaſie to make a proportionable change) 
or unleſſe the ſumme to him owing from 


his Teſtator, or by him paid for his Te- 


7 k 
»- 


ſtator, amount to the full value of all the 


Teſtators goods in his hands, or do ex- 
ceed 


. -» tte. 4 ** 3 
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ſtators goode exceed: this debt to him, 


the property oſ all nannot be changed; 
atid vd vHat part ſhalb the Law adjadge 
the chavge; till choive by:the Executor? 
It is good; therefore ſor him to doe as the 


Mother Guardian in Sbecage, ho; is 


to endowher 'felf&; wailing her neigh- 
bours: and expreffing to them which 
part of che Land ſhee will have for her 
dower. :'$0 let the Executor doe, but 
let him take heed tit his election or 
declaration exceed not his debt, leſt it 
be void. And that ſuch particular eleRi- 


on is tu be made, ſenmes to me proved by see 2.3 ll. 
che Cuſe vf 21 B. A. el a1. where the Ver 187 


payment of money and detaining or 
taking ofa Horſe: of the Teftators, is 
mentioned; But Chah there ſayes, this 
cannot be done without the Ordinaries 
aſſent; And the Reporter thinks, though 
the Ordinary doe aſſent, yet the pro- 
perty ſhall not be turned into the Exe-: 
cator'as his owne, 


K Another 


Te offctef.... 
+15, Another alteration is oi the profits 
D 10 ch Executart from 
— — 


—— 
— 


ſequence, vi. ke abe 
irin er; An in the darinst only 
— dus ihefore; the: deach of 


che Taſtator: ||Thas:thongh hee have | 


cheiLeafſe as Exceutdr , yet part af che 
profics.are meetly his nk, vet n Bre- 


— — or to'pine it m4 
a day or to after the Feat, notre. 


ving any goods tony the rant! her 


Rn ee —— 
anleſſe the Executor will | fodfeit- che 


Leaſe, he muſt * or of his own mony, 
Now 
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Now if in this and orlter lite Caſes des 
could abr do this of bad under fel, 
| kituaf, att; 
ſent of the OtdinarY,” it Wottld be An ex- 
traordinary trou Exevutors, t. 
I find alſo tempore Hen. 7. another 
men of aftering property f to wit) _. 
where a fieri facias comes to the Sheriffe zoH.7. 5.4 
to ſell, or leavy debt of the Teſtators 
goods; now ſaith the Booke , may the 
Brecutor buy theſe good of the * 
as well as another, aànd if he doe, thi 
property which hee had as Executor 


Ae kernel inte & property vu 
12701, 1 = HEE 5 
Hen Faecutor ambbonpff bis Teftabbrs 
good find and — , not his, and 
aſder theſe beitis Waſhed bythe oer, 
whoTfevhety in the Culfogdy'of the fe. 
or, ELxerutor nöt Treditiog the . 
cltitne; MffFeeptthert, ind che owher 6 
tdered pon recovers damage in in ation. 
of treipifle;or of Te ad Converfon :, 
now ace Win aft Chet Ake Cafes } M 
theſe - betone che Treſpaſi $10 2>H. 7 4 
pen h Beexafe he hath pid for the; Lei. c 58. 
EXR not ſtrange, Fin like man- | 
ner m Exteutor paying on of bis owne 
purſe, for ot it lien of che Teftarors 

1 K 2 goods, 


 TheOfficeof . 
, bave ſo.much of them ( where 


roperty_and 
his t put as an 


and cautions ee 
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CHAP. VIII. 


of; ſome caſes ans queſtions harwees the 
2 Rent and the Heire. | 


Se Executor may in bgepegpient 


— 1 N doo be open; at 


e each. room; for alchqugh the 


nerance into Hal and Paxlor be 
of en., the Execytor catinot hy that ju- 
the breaking open of the door of a 
-hamberro take 
"Ty may rake thoſe: :10.tbe rooms w 


* open;and this is proved, as to 


which, ſaith the Booke , the ac 


1 H E. 30 * 
FF other time after che Teftators dearh 
5 — enter into the houſe deſcended 
he is ex cu- to the Heire, for the removing 


8 el 25 and, | taking; away of the goods: — N he. 
Sealed. the door: And this I, anderftand, of I 


* by the Caſe of the cheſt with Evidences, . 


nce underſtood | wich;che exceptions þ 


[ 


tas ara et ot as a... 
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| may take and put out the Deeds, delive- 5335 


DO N A dear 


the Booke : yet Q. it be do take upon 


an Exer on. 133 
to the Heir, viz. tberheſt be- take © 
ing ed, as L underſtand it. Now = it i be 
hamber or other room within a houſe 
locked is an incloſure of better reſpe& Plow. Com. 
then a cheft. But if the goods be not 
removed within convenient time, the heir "i 
may diftrain them as damage feaſaut. 
Where the Teſtstor recovered land 
and damages,or a deed and damages, he 
dying before Execution, the Hot ſhall 3 
have excution for the Land or Deed, 10 \Bd4.5 6 
and the Executor for the damages: but . he deed 
temp. Edward the 4. itis ſaid that untill m. 
the Heir ſue a Scire Pacius the Exeeu- 
tor cannot ſue execution for the damg. 
en. 
If a Creditor be made Executor by his 
Debtor, and pay himſelf part out of the 
Goods, he cannot ſue the Heire for 
the reſt, "becauſe the debt cannot be ap- 
portioned ; but otherwiſe, he may;fdich 


ringt 


him the Executorſhip ,. and have ol 12H 4 
ſufficient. to pay all, 
If debt be recovered againſt we 
dieth before execution ſued, ea ving goods 
ſufficient to ſatisfie : now ſhali not tbe 74 1 
Lang deſcended to the Heire be chart 4. | 
K 3 ged 


* 


* 1 _ rh as 


E 5 Of tie reaſon. , any 
$9nveyed a fer. Jadgement, | 

ht Leger . a lee, dificrence where land is 
91. 3 q tion of payment to 
Rank, Lia. 508 ys geireg or. Aſſignes; and 
770 oy CEN 755 and where it 


l | ae Executors , bur 
iber. 


t ig 
1 — — pettaine ze the Heir, and 
Hum the Execyaor is before ſhewed. 
Kees Frowickes: opinion; that where 
de mortgaged vpon condition,. 
. Aye RI yn pay, 85 
t ere ayment, bee 
inn Abe the Goode: [ee not how 
ag Wb | | 
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4. 40 (4 bat one) repreſent the Teftators 
perſon, and muſt jeyne and be jorwed in 

cdi, & & cantra, 

. one Soma muſe ev/wer Jaite, 

1 they the in Plee, the be 47 
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be talen, but one may confeſſe alone. 

D. One as Well as all, hath, 22 give aſ- 
ſent or releaſe the whote: 

E. One Cannot give nor v releaſe to another, 
vor divide. 

F. The poſſeſſion 2 one i the poſſeſſion of 
all, to what 

G. fi the — intefbate the T fle- 
tor is Imteftats , thaugb the other Exe- 
cuter left an Executor. 


H. Executor Included iu the perſon of the 


Teſtator, and repreſents it. 1s als Aﬀpnee; 
all one, & & contra. 

I. What change by death of the Teitatey 2 
touching proceeding in ſuit. 

K. Proceed to E Arentian; where with- 
out Scire 4, 

M. zether the Executor ftand in his own 
quality or bis 7 — 


N. where one alone in 


O. In ſuite ſor — 2 as Will wot Joys, 
Mall be ſevered, and the other may le 
aun proſecute alont; conſequents inde-. 

P. Death of ono Sæevntor, Plalutiffe o Ds- a 

fenilanr , _ abate? Writ. ute © 
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"How E xecutors fand between them eluer . 


and in repreſentation. of. ox relation. to 


the Teſtator; 'as hi eAſfſignee. or De- 
puaty, or 45- the ſame perſon With him; 
; and Where, and to what purpoſe ; 46 o- 
„Are as one * 

therefore W te. 


lead ſere- aq Inſt, all ofthem: do repreſent the 
1 perſon of. the Teſtator, and 
37 H 617 eberefore muſt they all joyne in 
Fe ſuite agaiaſt others, and ip ſuite 


de, B. iz hy others they muſt be all made defen- 
8 — Ex. ac, dants, or at leaft ſo many of them as 

| Therefore doe Adminiſter: for though the Execu- 
one Execu”_ tors themſelves muſt take notice by the 


| tor ſued, if 


he pleads Will, how many Executors bee, and 
the: chere s maſt-frame their ſuite according'y-; Cre- 
Executor ditors and ſtrangers. need not take no- 
galt plesd diee of any more chen d Adminiſter. and 
rhac he did Execute the Office of Executors. For 


- 


n d a this reaſoo, as Itekg it, in the time of 
Jr 13.3. King Edward the third, where two Exe- 
z i cutors were of a terme, and the reverſi- 
3283 on was granted by Fine, mentioning but 


27 


ana terer, and therqupon a Qvid juri 


_3 '* clamat 


my 
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one executor: this was he 
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clamat accordingly — — that 


good enough, 


though the otherexecutor was not named 
in the Suit; belike, becauſe that one (who. 


indeed was the Teſtators Wife )did or 


occupy the land, and take the profits 
thereof; for elſe, ſince all che Executors | 
do repreſent the Teſtators perſon, all muſt 17 7 f, 


have beene named. Therefore did the 


Aid. 186 


Judges reſolve in the time of Hen. 4 that 
where a Leſſee for years made two Exe- 
cutors, and one of them was diftrained 
by the Lord for Rent,who avowed upon 
the Leſſor, that. Executor ſhould have 
aid of his fellow Executor, to the end 
that both might have aide of the Leſſor, © 
which one alonecould not, And upon 


this reaſon, viz; that the Executors re. 


* 


preſent the perſon of their Teſtator, as 
one perſon ( for fo.ſpeakes the Parlia- 436 
ment) It was enacted in the time of Ed- © 
ward the 3, that the Executors, though 

never ſo many, ſha] have but one eſſoyn. 


neither before appeanance nor after, 


cauſe their Teſtator whoſe perſon they 


repreſent, could have had no more. 
It is further alſo enacted by the ſai 


* 


Statute, that where two or three Execu- 
tors or more be, they being ſued in an 
| 5 


33 1. offices. 
N action of debt, though all do not appear; 


Bit not, if yet ſueh one oi them or more as doe; or 


he appear af doth appear at the Grand uiſtreſſe, 'thall 


mene, 1. k anſwer alone without his companions. 
1 de And this Statute hath beene taken by e- 
plaintiffe quity in three reſpects. 

muſt declar®. Firſt touching che perſons: that it ſhal 
againſt all. : 

He ocednor, extend. not to executors only, bur alſo to 
but ke ma! Executors of Executors, yes, to Admini- 
cher to ap. firators alſo, though the Statute ſpeake 
peare and. only of Executor. 21 | 


ap 2 _Secondly,couchiogthe Acions;where- 


Bot proeels as the Statute ſpeakes only of the Action 


x mo = of debt, it is taken by equity to exte nd 
gainit al. co other Actions, as he Writ de natio- 
Exeourors wabsls parte boveruns , and detinne, yet 
of executors perhaps this latter Action will be ſaid 
A 45 not to be maintainable againſt Execu- 
N tors, for their Teſtators act, but for their 
14 A 3 ov onely; But we yet are not come ſo 
mne. farre as to determine what is maintain- 
41 H 6. 

#8 R. 6.f4 tors do appear, he, or they which have 
2 f. 3. 5 appeared ſhall bes put to anſwer; and 
There it i, ſo to bring it to deciſun, whether the 


— Action be maintainable or not. I 
jo ne ny thinke alfo that inthe action of Cove- 
11 H4:63 nan, and all other actions againſt Execu- 
— if i 40. top, ss Executors, hee which nes, 


gi able; but whether before all the Execu- 


e 00 ww ite, 7 


- 
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muſt anſwer without his companions, _ 5 _ 
though the greater opinion in the Qua- ;.::. & 7 
drageſimes were contrary tonching the E420, . 
action of Covenant. But as for the ſub: i A 
pœra againſt the Executors, which is to g, par- 
make tbem to 2nſwer to 2 ſuit in equity; bean mes 
that bath bern. temp. F. 4. taken to be nec, 
Out of the reach and intent of the Sta- E 3.22 
rute. So alſo ofthe Latitat in the Kings . gr. 
Bench, as war held in the ſame Kings macive- 
time: except all the Execytors,meking up —— 
the whole repreſentative body of the ah 
Teftator, be in the cuſtody of the Mar- bes — 
ſnall, one or more of them who are there * 
ſhall not be inforeed tu anſaer; and fo. 

was it alſo lately held in the Kings Bench, 

where Maſter Juſtice Houglrom gave an 
excellent reaſon that this caſe is out of 0 
the ſaid Statute, ix. far that this Writ 

doth not mention any debt, or 8 the 
Defendancs Executotrs. 

Thirdly and laſtly, that Wund! is e B. 
tended by equity to other Writs or Pro—- 

ceſs; for where the Statute ſpeaks only * + 

of the Grand diſtreſſe, and the Exec - 

tots appearing tbereupon 3 Ir hath been fo 

many times ruled, chat when he or they 

appeare upon the Attachment, Capias, 

or E xigent , anſwer muſt dee, * 

Is c e 


the reſt appeare not; for ſo the word 
VDiſtreſs is taken forall compulſory means 
| Or# bur. or enforcement of appearance. But 
exc, 28. where the Statute reacheth not, viz. 
1425+ when the Proces is determined againft 
againſt all. One or more, as byOutlawry, &c. there 
raue the reſt maſt anſwer by the rules of the 
Where 8. Common Law; Except it be in the caſe 
Bxecytor is Of Husband and Wife Executor, for 
joyoly G@- there the Wife cannot anſwer with- 
. out her Husband, nor doubtleſſe can he 
feſech 2: without her, where ſhe and not he is 
Ye7.8 Executor; but where both be Execu- 
Luce tors, there he may anſwer without her, 
1 reg tek bur not ſhe without him. When Execu- 
Lula. tors as Defendants have appeared, if any 
& one of them will confeſſe the Action, 
706.7." 6 this bindes and concludes the reſt ; but if 
done will plead one plea; and the other a- 
bee ng nother, that ſay ſome, ſhall be received 
1 one of them Which is beſt for the Teſtators ſtite; ſo 
F, where they ſac, ſuch as wil not proſecute, 
| 2:4 hee, ſhalt be ſevered ; and the reſt without 
| mere Evol them may eed; and in like manner 
4 beſ, ſhal Where they pray to be received to defend 
ey pray 
1 e their term, and one of them aſter makes 


So where the Defendant Outlaw: I a: the ſuit of ty B cecutors, and 
d owe fan Sei, fac. after his pard un hut one appeares, 21. H. 7. 25, 


8. B. 4.12.14 
def; guſt; 


ee a ma, 


JJ ͤͤ— io. th. antes ana. as... a. ad 


az: Ex R curo 4. 
default; it ſhall not be the default of all; 


but the reſt; or he, if it be but one who 
appeares, ſhall be received to upbold the 


defence of the terme. 


Thirdiy, ſo where t ey plead a ele 
to the Tefator or themſelves, one after 
default; this ſhall not be, nor make 

a total default in the Executors, to- in- 


duce a judgement or . condemnation, a- 


gainſt them. Let in truth each Execu- 

tor hath: the whole of the Teſtators 

goods and Chattels, be they Real, or Per- 

onal 7 0 each may ſel ox give che whole. 

One of them cannot give nor releaſe DL os 
the other his Intereſt, apd if he doe, it is 27 ay 
void, and; he who releaſeth ſhall till * „ 
bave as much intereft, 38 he to whom he 

releaſed, becauſe each bed the whole 8 
before; upon this reaſon long ſince, i 
where one of the two .Excentors releaſed 

but his part of a debt, it vans held that the 

whole was diſcharged . and ſo if one 
Executor grant his part of the Teſtators c 
goods, all paſſeth, and. gothing is left to Uant * 
the other, for that each bach the ww. foure Ex 


| and there be no parts ot moyetyes be $197 ach 


tween Executors. Therefore, alſo tho _— horſe, and 
a Leaſe for a thouſand yeares, of a }***! | 
thouſand Acres of Land come to two CE. 
Exe- 


6 "7 he Office of © 


E 


6. H.7. 5. 


and lis way they 
for eich; eber in ſe vert or undi Aided, 


Execarors ot more, no pettition or di- 
viſion enn be made between: tem; be- 
cauſe it is not between them, s between 
joynt Leſlees of Land, whets each bath 

4 meyery intereſt, though poſſeſ- 
fois of or threugb the whole. Amidſt 

Exzecttors each HH the whole, & there- 

fore if he grant hiv" part he grants the 
whole. / But ene Erecutor may demiſe 
ot grant thenmoyety of the Lan for the 
whole” rm, kund ſo thay the 6ther doe; 

ey may fectle' in friends 


ot orhets crüneu for theth © every 


1 7 4 


but one of chem cannot male à leaſe 


te the other GU pare; fof l rad rhe 
whible; hor eff 6he ue the ther ts Ex- 


caitgrs yer File 'TeftarotYeviſe ts one 
of- his' Excent&ts*f” all his goods, after 


ſurh S253 u Legacies fatisfled, chere 


aſtet th le faviefied ; the Executor may 
takethe Goods, and mrineaine ati 7 
on of Treſpulle aftiaft rhe order” Exe. 


cutbr, ff ne take them fro bim, und 


» Mt 


'  "confequently' an Action of Merinee, for 
1. keeping? or detaininp them: butt this iv 


— 


— town aſſent perfecing the | 


1 
The poſſeffionvf one Exeeuxor is 4 
por- 


WM at Ss W *, 5 VF. 999 Cd. Od. 


— poſiefion of. all, CET to, charge che cu cutor. Bro. 
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poſſeſſion of all the reſt; ſo, as if one 


| appearing to a Sute, and the other ma- 


default in whole bands all the goods 
— are not 2 =P 
he that appeares , pleades that he hath 
nothing in his hands, this ſhall be found 
againſt him; for whatſoever any ofthe, ,,.v,... 
Co-executors bach, be alſo hath, and is . 
in his poſſeſſion , and ſo ſhall the Credi-; au nun 
cor recover, and have judgement to be 18648 H. 6. 
ſatisfyed out of the Teftators goods , as 5. 8 
in bis hands. And therefore ifgoods b Fm 
takes mow one A may! ; Maintaine F< in IS 
Action of Treſpaſſe thereupon ;. for the, de from 
poſſeſſion 5 is the po of all. Len 5 or 
Bat the of ont {hall not be ſo gib. 
others owne goods, whergot More eller £2e-31- 38. 
e. EY 
| Where tuo Enecutors be made, the - 2 85 . 
one making.a Will and. tors, and 7 1 
dying ; if the other dye a er Inteſtate; | 
now ſhall. pornhe im who 
firſt dyed, h Executor wy 
tot, but he dead I 
vivng Execator ny a: 
the 4 ag ay 
A of his fellow before 
ioifiration de bows non ad- 
wen. ſhal be — The 


144 - The office of 

| The Exetutors or 3 but one, 
cs. lb. 5 f ſo repreſents the perſon of his Teftator, 
”7 þ that he is in Law his Aſſigues by the ve- 
Kd ry making of hin — * ſo as if one 
— Plow. COVEnantto tnake a Leaſe to I and his 
be by ſuch a time, and 7 S dieth 

before chat time, and before the Leaſe 

* © thade, now muſt the Leaſe de made to 


eee 


le 
e he lf of B 7, algo to the Execu- 


4. e 


ade . "he 
| oy 4 ſo out- lawed ſha ſatisfierhe Cre- 
|, ©: ditor, Who hath out · lawed him. If the 
E. Out- la die before this done, his Exe- 
4 2 cutor, as fepteſenting his perſon , may 

e make fatiofaSion , and fo nike the be. 
may do” nefit of the pat don to exteridto' his Te- 
fore che fkator. bis gods as if himſelf 
dale teyb bad ſatis Ereditor, "though he left 
Co. lb, 6f him unſativfied, when be left the world, 
* e diem obiit "'extremum: Vet where 4 
ſold Land to I upon Proviſo: — oh if - 

payed to & his Heirs or 
died, "OR arthe dey't 10 His Exec 


ness OI Ac on tay My 0m on. 


ter, 


n( 


an Action of account upon à receipt by . — 


ned ?) againſt the party that had jud ge- 
25 5 


| | the 1 ent of AUR put in — Elix. 


1 YO Bo (fe 1.40 
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kot, Ind it was doubted that it us not Ig Bie, 
food, for the word Aſſignee could not den may _ 
regth to him being no- Afſignee of the n eſti 
Land; and where the Executor brought ſtoln goods, 


tde bands of the Teftator,, the Defen- the $tmuce 
dant could not be admitted ro wag His Habe pe. 


it lieth againſt bis Executors if n 


be be dead, but cheteof anotber reaſon i 
is give; where a man was bound that he 
would not ſue upon fuch a Bond, and hee 
died, and his Executor ſued; this was 
beld to be uo forfeiture of the Bond. So 
where one was bound to pay ten pound 
within a month after requeſt made to 
him, and he died before requeſt; it ſuffi- 
ced not to make it to che Executor, as 
Mambo laid. It wis likewiſe held thar 


M 15. & rs 


Plainti 


| _ | ; The Office of 
Plaintiffe in debt, it fulficeth not for kw 
er, i. Executor to bring s Sire faciu: 
— & judgement., And if. mee one 
Walch in cution upon a Statute in the btn 
= Congſee,, as if he were alive, this is void, 
ente ans; Mey may: ſue out new extent, and 
3ro. fr. this they may do without any Scire faci- 
e , as well as. the, Con might - 
n. 5 if be bad — But by 2 
: Bo hone if the 3 4 3 
I ;H 7.1 # returned cad by upon 
15 85 Re eEntent-;  & Seire facias muſt be-ſued our 


1 before extent ; and up ajudg- 


— ment had, i the recoverer dis before 


execution , his Executor cannot as, pk 


ſelfe might, fue ont execution - wi 


a Scins Facias, ns is there ſaid.; et if A 


x oy A ar ter a Capi ad ſat. awarded, the Plaintiff 

oa a Heco die before it be executed-, ike par, 
way proceed to the raking of party, 
and it not ſubiect Ae ogg ay 
falſe impriſonment; nay, 

1 El. wr, him tb eſeape be . kx font: 

31 in ba. Blisubeth. it was refolved upon 

res- tion of Anderſon; but withall is 1 Farr, 


chat relief might be by Andina guercla. 
Ame ewes the Kip Then 


aſter — — Ae 
ther Judges, 3 Defendant. 


e e 


| 
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„ 4 


the. Plainciffe die before the ſecond Entre 
gent needfal in bach caſes, the Exe- _ 1 
Pais not pat 10.6 peer ſir 6, bus ay 9 
proceed by Scire facia upon the former 
judgment, as the Lord Anderſon beld 
upon the motion. of Fexxer Setjeant. 
ough before we found the Executor 
not in. points penall., all one with the 
eftator., yet. in point beneficiall, the 
eftegor.includes bim in ſome caſes; as 
where an Abbot. granted to his Leſlec 
to take Eftavers in another ground. 
wa held, that as Executor. though 
2 | not 


Ng F 


118 The Office ef 
not named, ſhould enjoy this, during 
the terme, as well as himſelf ſnould have 
done: And whereas the Statute 23. 
of Henry the 8. gives coſts to a Defen- 
dant againſt a Plaintiffe , ſueing for a 
- wrong, or breach of promiſe , or the 
like, done to the ' Plaintiffe againſt - 
whom it paſſeth by verdi& or non- | 
ſuit; it hath beene reſolved that an | 
Trin. 36 El. Executor ſuing upon ſuch wrong, or 
wv breach of contract to bis Teftator made, 
ſhould not pay coſts, becauſe he i an- 
other perſon then the Teſtator; and ſo 
is it uſuall inexperience. But if in. ſuch 
| fait , the Attorney of the Executor miſ- | 
pa 41 Eliz behave bimſelftowards him, and for this | 
Þ oom ba. the Executor ſueth him, here if it paſſe 
| 
| 


againft him in manner as aforeſaid, hee 

ſhall pay coſts, becauſe this was a ſuit for 

a wrong done to himſelf. 2 | 

If Arecover a debt as Executor of 

IS. and makes B his Executor, and 
dies before execution ſued, is not put 
to new ſuit, but may have execution np- 

on that jndgement: But if 4 or '# died 

H Inteſtate, now cquld none xs Ada 
2248 niſtrator to either of them, nor as Ad. 
miniſtrator of S. have enetution of this 
judgment; for the former hathi no intereſ 
gen in 


4 
* 
"TY — N n dif. it. _mW * „ 


nd ® 
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any 
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in any thing pertainiog to 7 S, &the lat- 
ter cometh to title above the judgment, 
vjz.. 8s immediate Adminiftrator to 
FS; who is now dead inteftate : and 
derives no title from the Executor. who 
recovered. 

If a Conuſee have a Certificate into 
the Chancery, upon a Statute, and then 
dies before extent taken out, his Ex- 
ecutor is put to a new Certificate, and : El. py. 
for obtaining of it, muſt make Aff. 
davit, that no extent hath yet beene ta- 
ken out. | 

If an Alien joyne with his Wife , who 
is Executor in a ſuit for debt, and it co- 
meth co Iſſue , he ſhall not have tryall 
per medietatem alienig. or Lingue, as 
ſhould be if he otherwiſe were party to a M 
triall, as was held in the caſe of Doctor 


Jalio. Let if a Noble man ſue as Exe- 


cutor to another, not noble, hee ſhall 
for his non · ſuite be amerced five pound, 
as if he ſued in his owae right, as was 


* conceived 21 E. 4.77. By the ſame rule 

EEx rea ſon doubtleſſe a Noble man ſued as 
Executor, ſnall not be arreſted, norſhall 

any Capias be awarded againſt him for 


not appearing. And if any trial ſhal be of 
iſſue, there * be two ** 
3 0 


11. office 5 


of hey as in'orber caſes wher 4 


peere is party. Likewiſe where ewe 
is to have her cee tent apparel, where- 
of the Execut — — bereavehen ; If 


ſhe be a Nod 0b it Moll be Biiſwe- 

rable to her degree. b 221 
If one Executor only ell Gbods of 
the Teſtator, he lone may mainfaine- an 
Action of gebt for the 80 if 
= goods be raken lit of the pol eſfion of 
one Exerutor, he alone may maintaine 
an Action, and chat wirhout naming him- 

ſelfe Executor, ; 

Some touch hath been before of um- 
mons, and ſeverance, whereibont be 


A 
38 B.3- f. 9 
N 


this added. If one Executor will not, vr 


7 
cannot joyne in ſuit with* the other, ſo 
38.7. as heis ſummoned and ſevered, nd by 
2355 bis death, after the fuite is not abited, 
— Conte. 16 Ed. 2. 'Fitzh. 111. yet if her live till 
3883.13 judgment, he may ſue execution, ſay o- 


toms ther Books, 13 Ed. 2 Fitzh, Err. 9.11. 


79. 2. *Priviledge 2; yet Que. of that, for 
e cannot acknowle, © farisfa on, 28 
been ſince reſslye 22 1470 15: 


a Ai. By. 3 19. Ant the reaſon” thereof 
= £,decauſe he is nb party to the judg- 
nt, by the fame reaſon can hee . 

ſve execution upon it; for how ca 


hee 


— 


—— 


3 ay Exzcuron. 25 
he have execution — — is no 
judgement givenꝭnow the recovery is on- 
ly in the name of the other Erecmor; 
yea, by the ſaid faſt Booke, feemes 


- thata judgemest had, he cannot te- 


leaſe the debt, betauſe it is now aſtered 
in nature, and turned in rem jadiduram, 
though at any time before judgement 
he mighe have releaſed it, as both that 


laſt booke ſaith, and the two precedent 


temp. Ed. 3. Rich. 2. yea in an Action of 
account, after judgement had, that the 
defendant ſhall account, the releaſe of 
him ſevered, is a good diſcharge to the 
Defendant,as was reſolved 48 Ed. 3. 14, 


15. bur this is not a plenary judgement, 


for nothing is recovered thereby, but a- 


nother judgement is to be had after the 


account, vhith may be againft the Plain- 
tiffe, ſo as this releaſe came before any 
debt or duty adjudged. What if the 


Defendant be had in execution at the 


ſuite ofthe Executor, who proſecutes 
it, and eſcapeth ; whether may the 
ſevered Executor diſcharge the Sheriffe 


or Jaylor by a Releaſe > I think hee may 


not. > 
By that above it is plain, that if any 
one ofthe Executors Plaintiffs die, the 
; | L 4 Writ 
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= Walt is r eee dying 
% i before. fe ; opinions have 


beene different, as above appears. So 
alſo is jt , if one of the Defendants 
Exeentors die. Tea, if the Plaintiffe . 
Creditor ſue e B and C as Executors, 
where only 4 and Z ate Executor, there 
by the death of C the Writ abates, or 
falls to the ground; yet A and (286 I 
think) might bave pleaded in abatement, 
that they onely were Executors, tra- 
Vvorſing that C was nat Executor: but 
the Booke doth not ſo reſolve. See 46 
MDD 
As A and B above might admit that 
Writ againſt them and C. So if the 
Wrir or Suite had beene againſt 4 only, 
and he ſo admit it, not pleading in abate- 
ent, the recovery againſt him alone is 
good. 9 E. 4. 12. 7 
One that is out- lawed or attainted in 
his own perſon, may yet ſue as Executor, 
becauſe this ſuit is in anothers right, viz. 
the Teſtators: But hee that is excommu- 
nicate cannot proceed in ſuite as Execy- 
tor, becauſe none can converſe with him 
wichout being excommunicate,as a book 
ſayes. Yer doth not this excommu- 
. Pication pleadeq, abate or overificow 
the 
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CHAP. x: 


4; 2.7 


| of FE Poſſeſſion of — or heir 
. actuall r : 


1. bat 24101 be ſaid h Fog come to thei 
hands, as to charge them. 
2 What all be ſuch a ha prayer going frow 


them 4 to excuſe t 


ili 
os 


E have before confdere 


dene. for that i 2 4 faidi 8 ed: Caſe echac 
an -£Z Xecnear. | not charged with or 
in reſpect of any ab thoſe © >.5 
which come to his b his taking 

upon him the charge of the Executor- 
ſhip. Let us now examine what ſhall he 
faid, andacconnted ſuch a full and com- 
pleat coming to the hands of Execu- 
kors, 85. ſhall make them within — 
re ac 


: 4 


2. 


| Ferre pon 


ies e Ciſe of icht Teaſe for 


e the Tellator” It bath befc 


ed, that until Judgement and executi- 
on had, they be not Aſſets in the Exe- 
cutors hands. Now then, as touchin 
other goods or chattels poſſeſſory,whic 
aare oft wa hinden, vin. realhand perſonal, 


Let us put the: caſe thus The Teſtator 


at the — his death bath a flock of 
'Sheepe if Camber/and , ''Cothe in the 


Barnes in Corse wal, Bullockes in Wales, 


dat Oxen in Met. Wire; Money, Houſ: 
hold-ſtuffe , ud Plate in: Tann, 


Leaſe for Norfolke, and his * 
cutor e e . farre frgm 


ery-of Fs we ris upon 
| * And he dome 

i either To 
them © 'Thialſthe par. 
ons, "the Law is all 


res; which Hir be of Land is moſt 


aden Wing the Law" doth not 


reach to ĩt the foot of the Eiecutor, to 
put 


1 "when becauſe it is 4 ſetied and 


. Oo wr Sth ti Rn 


UMI 


| Fe on 2005 Poſitio )- writ: ALLY 
geen 


4 Ex ic, R. 
pur him in actual polleſſion; Tor {Poſe/- 


m do aQually enter there, 
need 5 Law help or 
71 che" ie want re get poſſeſſion in 
this Caſe, ss inthe Cafe of moveables 2 
fince Land cinnot be carſiedd away as 
e and therefore is not ſubject 
28 or imbeſilinietit' as move- 
are. But if the Ledle for yeares, 
ike of Tythes;* the Exttutor, tho 
in never ſo remote à plact from them, 
= be inſtant h 7 upon the ſetting gut 


in actus oſſeſſio of them 
; a fey nr an TRIS 
cat inſt any ftran ic take 458 3.17 
th Tyrhes 1 — 1 ny * H 6. 43) 
doch did ever before po AN any y off 81 . 
ſaid Tithes, or came neate unto them. 
But if the 38 were ofa Leaſe for yeares 
of 4 Rectéry, conſiſting not only ef 


Tithes; bitt . allo of Gle Lands, into 
which entry may be made, as alſo 1980 


ry of 29 50 it, then it 4 25 

ſome queſtion, 8, Fot be an 50 
poſſeſſinn] in Tithe given 

che Law to in Erectror, cer — 

enter or flot entring into thec I 
And fo I leave the conſidetation o | 
tels Real. Touch- 


* Tue Office of - 
F459 _ Touching things Perſonal , in which | te 
Plow > the — — ſuch an actual poſſeſ- 
# ©1414 ſion preſently upon the Teſtators death, 
H 8, 23. F F bb SIP 
as that he may maintaine an Action of 
Treſpaſſe againſt any ſtranger taking 
them away or ſpoyling them, though he 
nor any for him ever came neare them: 
whether yet this ſhall be ſuch a poſſeſſion 
in the Executors, and ſuch.a coming of 
theſe goods to their hands, as to charge 
chem with payment of debts. & Legacies, 
ves to make their owne good; liable, in 
Read of theſe, is a point worthy. of con- 


CSE 


And doubtleſſe, this throughly ſifted, 
will prove a Caſe miſchievous, whether 
way ſoever the Law be taken: for firſt, it 

* muſt be admitted, that withent the Ex- 
ecutors laying. bis hands actually and 
particularly upon the Goods in the 
Houſe or Fields of the Teſtator, whe⸗ 
ther the Executor hath reſorted , he 
ſhall be ſaid ſo in poſſeſſion, as to ſtand 
lyable unto the Creditors, ſo far as they | 
extend in value, though after others pur- 7 
loyne or imbeſiſ them. Now then, if di- 
fance of, lacy; tall make difference, 
where ſhal be che bound and limit of cher 
diftanec? & if the Executor may come al- 


cer 


„ee © Aw e 


an Exncuron, 
ters firangers taking, or poſſeſſing of the 


goods, it is miſchievous to Creditors, 
On the other ſide, if it ſhall be lait 


upon the Executors to anſwer for all 
; the goods [whereof the Teſtator dyed 


= it will be miſchievous for 
them , and deterre them from taki 
— — = on them, fince mu 
purloyning may Fee of money, Jew- 
els, and ( by Servants ud 
about the Teftator , or. witte pres, 
things be. 1 thinke therefore; that if 
without any fraud, colluſion! „ of vo- 
luntary conmring on the be part of the Ex- 
ecutors, they be prevenerd by others 


of laying: hold on the Teſtators Goods, 


fo as th 3 they may diſpoſe of them 
eſpecially; if it cannot be known by 
whom they are fo purloyned, and imbe- 


ſiled, or if they be perſons or in. 
ſolvent ; that then they reign Mer 


upon their ſcore, as goods come to — 
hands, in reſpect whereof, Creditors or 


Legatees ſhaſl draw ſo much from them, 
even out of their one Goods, as in o- 
— caſes, where they have 10 Tuck ex- 
cuſe/ = 

And of this minde I the fieber am, be- 
cauſe 1 find che whole Realme in par- 
8 liament, 


17 


, P 4d ax Ct Bb. 
* ” 5 > pars * 
* y wats 


i 


ing, 
8 N that 42 
facker da 


5 05 2 5 delivery of 


cheſe — or of e made 
in ſuch Cities, Burrowes,or 12 (faich 
the Statute hat ap what is meant 
by the word Suck, and therefore mean: 
ag doubtleſſe thoſe in which the act or 
is cammitted., .:,So. that if the 
fact be not campmitred. within che. limirs 
of ſome Cizie Byrrow, or Market Town, 
no remedy is to be had by the Statute ; 
for:that.che;Proclamatian, is to be made 


\ 


* a ene a> od tad A ooS tc. r hr hon, Aa 


u nds we 2 — 


en dye, whe glace where, | 
Cs 


7 


ba 3 ——_— »„—— au—c nw. —— £« 44 eG _. 


i 


ty beyonc 


lone 


an Exzcurog, 


&c. Now. beſides other Places, even 
ſpate Burrowes, viz. Townes, ſending? 
rgeſſes to the Parfi 
rkets, and fo are 90 pl. 
"+ Fs Executors x 
this Writ, therefore whete 
one Exetutor, no refie 
Law, fot᷑ it I penal, my 
therefore hal nar bet 


but to the Executor: of Eh 
; Lords, 1 wi 
- the rather 


or good'de ree, aud onCly to che 
＋ i 
je not he 4. gor read! to 


Es Marder y.Avion brought 
oy th is hy pl dat I chinke that 
beat 75 muft lay either at aKnight, 
1 1. fe oweſt dignity, ' or at a Gen- 
eing 4 degree 0 of Worſhip, as 
der embiere is themed, and not ftoope any 


And the faid Statutbᷣ ſeemes in ſome 
ſore to imply an opinion this way,which 
I incline to in that it expteſſeth this pur. 


e to be an impediment of the Exe. 
cution 


AS 


1 


* if the Executor be of ſecret aſſent to y 
this imberiloeſt,  pdeceaf exgpthe for 
| bearance to ſhe fox the recovery. of the di 
things, or the value of them in ge, \ 
if known where they or the jmbez 
ſhall che Executor be adjudged an haver 
ofthe, and ſo ftand charged gs having 


them, for Pro poſſeſſore 1 | 


goods 


| 


an EX RACur oO. 


delo teſtig. poſſidere. Aud if in any Caſe 
che taker: by prevention from the Execu- 


cos, before his knowledg J. of 
the Teſtatom death, or at leaſt, before 


his poſſibility of repair to the N where 
9 e ay., ſuch actor keepe the 


* 


owne Wrong. _ 


Of goods loft b 7. or gottep. from Execators. 
But put we the caſe ( for thereunts 


ſhall be gur next ſtep,)). that goods come 
fully into executors poſſeſſion and hands, 


dot, he again loſt or. gotten. from them 


without any defauſt in chem, ſhall they 
yet ſtand anſwerable; out of their owne 
eftates far them? Surely, hereabout two 
diſtinctions muſt be made, as I rake it. 
The firſt whereof 1 derive from our 


learning touching eſcapes of perſons, ta- 
kenin Execution n if ſuch 


161 


33 H 6. 1 


eſcned by Alien enemies, the Sbe- 1% 4.2.5 
Jaylor ſhall not gnſwer out of his . 27? 
ls for th Jh otherwiſe, 
| 1 


12 ' The Officeef 
| ifirbe done by Subjects, agairift whom 
is to be had by ede our ſe of Ju- | 
— and To ſhould 1 think ir to be 
ng Exccutors; . viz. char if ene- 
nes ng (x 25 neer the Sea Conft may 
— J ſhill take a- 
wzy Cittel, or from an Execu- 
tor, artet be excuſed; contra 
| riwiſe ordinarily, if the ereption or di- 
reption bee | 3 knowne and 
thereby acti Another difference 
I ſhall think may probably bet taken 
from the rules of out learning, touching 
3 Baitemenr. If deliver goods to B to 
ACp. 28.8 keep as eee _ dg 
E 2 Pit. 
dee, Wende en Boy ge ve 
41070 coli. other eine Ergee, given for 
ts the ſafe ruflody; Bert, if B de robbed 
of them, ite ot ſarisfi@ion 
to 4 For them 1 be | 
from x Servatt © 
323 meu 
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may buve this Action for damages 
gainſt the Treſpaſſer. =o an 

tor is of the nature of fuch one havin 
the cuſtody of another mans goods, and 


have ſeette in a Manuſcript entire, the 15. flodi 
Writ of Treſpaſſe N —_ 1 ſua exiſt, 


preſſing goods of the Teftator , iu the 


C 7 of the executor to be taken from 


him; there my thinks be fhonfd no 
otherwiſe be c ed than B to whom 
goods were, © is ſnid, delivered 
to be kept. For the Executor haply 
ſhall have no benefit nor advantage by 
the Executorſhip, all the goods not ſufff⸗ 
cing — —_ ro pay debts and Lepacies, 
che ſtate we moſt think of 
— goods want to pay debts aud Le- 
gacies, for where there wants not, the 
queſtion needs not be made. Teta Ser- 
rant or Factor, who hath wages for his 
ſervice, is not thereby made liable to ſa- 
tisſie for chings in bis cuſtody ſtolne, be- 
700 ye —_ not for this particular cu- 
ny compenſation; ſo of an execu- 
— wy — aps benefit might accrue to 
him by the Executorſhip, as haply the diſ- 
| Oe of a debt owing by himſelf &c. 
Other Caſes there be, wherein the Execu- 
tor will ſtand more clearly diſcharged = 
M 2 


The Office of 
if the Teſtator left a Leaſe for years, ſtate, 
by extent, wardſhip , or other goods, 

xereto he had but a defeaſible.title,and 
they be evicted after his death. 80 if he 
leſt a uh . the Sea wich much goods 
and Merchandiſes which are drowned in 

be feturne,never ariving in ſafety... 

So alſo if he left a flock of ſheepe, 
taĩnted with the rot, which dye ſhortly 
after bim, in none of theſe three Caſes 
doubtleſſe ſhal the loſſe fal upon rhe Ex- 
ecutor. But co put a Caſe of more doubt, 
what if a Leaſe for years come to an Ex- 
ecutor, ſabje& to a; condition for pay- 
ment of rent, ora ſumme in groſſe, and 
the Executor failes in payment, whe- 
ther ſhall this loſſe fall upon the Execu- 
tox to be made good. to Creditors, or Le- 
gatecs out of bis wn; ſubſtance, or not? 
To <hjs I muft anſwer by this diſtinRi- 
gh. If the Eye tor had taken. the 
profits of this Land ſo long as. to fur- 
niſh bim with mony for this payment , 
orifhe had other. goods of his Teftarors 
in his hands to ſupply the payment, then 
is it his default that the money, is. not 
payed and he muſt bear the ſwoxt there-· 
of, otherwiſe not; for he is not bound to 
make payment out of his own; goods, 
ä 44 yet 


A 


an ERC uro. 


yet he is a ſullen and unkind Executor 
who will not ſo doe, when as he may Yer Quar:. 


repay and fatisfie himſelf by the profits 
thereof aſter. Like Law, if the Execu- 
tor ſuffer a bond of a hundred pound to 
be forfeit for not paying of fifty pound, 
having ſufficient in bis hands. So alſo 
ofa Recognizance, Statute, or Judge- 
ment, defeaſanzed upon payment of a 
leſſe ſumme; yea, I leſſe doubt of all 
theſe Caſes, then of che forfeiture of the 
Leaſe for years; for haply the Execu- 
tor had time to have ſold the Leaſe, and 
made mony thereof, towards the pay- 
ment of Debts, the omiſſion and neg- 
lect whereof may be imputed unto him as 
a default juſtly occaſioning recompence 
co be by che Law required from him. 
But perhaps be may excuſe himſelf that 
he could not find a Chapman who would 


give him to the value thereof: hereunto 


yet reaſon can eaſily reply, that it had 
been much better to have ſold it under 
the value, then ed have loft che whole 
value, by expoſing or abandoning it to 2 
rotall forfeiture. | pita 


CHAP. 


M3 


Tie Officeof 


CHAP. XI. . 


How farre, and where an Executor having 
Aſets,#s chargeable or liable to Action. 


Aving conſidered what things 
ſhall come to Executors and 
be Aſſets in their hands, for 
e the performance of the Will; 
Let us now conſidet what things the 
Execntor is bound to pay, ſatisfie, or 
perform, and what not; where hee is 
chargeable, and where not ; this being 
admitted, hat he hath Aſſets, vis. ſuffi- 
cient Here with to perform. 


Here we will conſider of theſe parte. 
1. Of debts by Sperialty or Record. 
2. Debts or duties by contract without 
Specialty: | 
3-Debts Without either contratt or ſpecialty. 
4-Covenants by Deedor Specialty. 
J. Wrong s done by the Teffators. 


T Ouchinꝑ Debts by Specialty, which 
ere the moſt nſuall and common 
obliger 


an ExAcuro Rx. 
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obligements, it wil not be impertinent to 


give a little light touching the validity of 
a Specialty, and the extent of it to Exe- 
cutors. . The moſt doubt will ariſe upon 

Bills, and ſuch Writings Obligatory, 

made, not by Scriveners nor Clarks, in 
common forme, but by others, other- 
wiſe for haſte, or through TK 
Thus, long ſince we finde a Writing made 
by.4 tog. Meworand.that I have received 
0 


BZ ten pound, which I promiſe to A i 22 1.422 


&c. This being ſealed and deliver 

was held a good Obligation hy Brian and 
Catesby. So if the words had beene only, 
I ſhall pay to B ten pound; wheiber 
if ſuch words or the like, as Covenant, 
or Grant to pay, be in the forme of a 
Bill or Bond, or in an Indenture or Ar 
ticles, it is a ſufficient ground for an A- 
tion of debt. And though it ſhould be 


miſwritten, igint. for . or fitteene n x 


for fiſteene, yet ſhall it be fav 
ſtrued, and held a good ſpecialty of debt, 


avourably con- Pe. 166 
5H 6,7. 


2Ha8s * 


2s hath been reſolved in theſe and like 23 Ms 


caſes ; and ſo alſo notwithſtanding falſe 


Latinein the Obligation, or the plurall : f 42 
number for the ſingular number, or 
words of repugnancy or non-ſenſe , 
yet if there be words whereby it appeares 
275 M 4 * that 


16 
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bye zz led and delivered, it is a good wr 
ting Obligatory ; yea, though it want 

1 f Dy the words of concluſion. viz. In wirneſſe 
40 f ;. 1 Whereof, as the Lord Dyer reportę to 
212% haye been refolved; ajthough the con- 
22 H 6. f txary were held jn four ſeveral Kings 
Tit, Himes before, as gur Books ſhew. Now 
1: H4.75 - any fuch Writing Obligatory doth de- 
termine or drowh any duty by Contract, 
becaufe'fpecjalty is ofa higher nature: 

So as if #'and B doe bargain with C to 

pay him's hundred pound for Corne or 
other thing, and after C take ſome ſuch 
Writing Obligatory, as aforeſdid of 4. 

Now by this is Z4iſcharged of the debt, 

becauſe he ſtood charged onely by the 
Contract, which is extinguiſhed by the 

aid Specialty. | ng 

As for the extent and operation of 

eg tors, we muſt know that an Executor 
annuiry. dorh fo repreſent the perſon of the Te- 
Dy. 14 & 23 ftator,and is ſo included in him, as that 
pg every Bond or Covenant by the Teſfator 
made for payment of mony, or the like, 

47 £.3.22 reacheth to the Eiecutor, although be 
10 f J 16 de not named, vic. that hee doth not 
em Covenant for, nor binde bim and His 
| OTE Execatory 


ns chat A is a Debtor to B. and it be feg- 


E yt 


» 
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So reſerva- theſe Specialties, to, and upon Execu-: 


* e ww 08 1 


þ whom the Arrerage pertained 1 but 10. 103 
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Exetutor by expreſſe words F and yet No mention 
the heir not named is not bound, though in che judg. 
there be neyer fo great Aſſets, or Land vn.“ fie 


deſcend unto him.) charged. 


No touchig debts uponRecord, much 
need not to be ſaid, ¶ except of thoſe 
'by Statute Merchant) for to debrs and 
damages already recovered apainft the 
Feftaror , and to debts by Recognizance 
the Executors 'liablenefle is ſomewhat 
clear and conſpicuous. Yet other in- 
ferjor debts upon Record, may fitly be 
thought of as iſſues forfeited, fines, im- 
| poſed by Juſtices, at zyeftm. or at Aﬀy- 
zes, Quarter Seffions, Commiſſions of 
Sewers of Bankrupts, by Stewards in 
Leets, or the like; for all theſe are debts 
of Record, which Executors ſtand chat- 

d withall. So alſo if the. Teftator 77.427 
were before Auditors found in Arrera- 52 Other- 
ges of Account, being a Bailiffe or recei- — 
ver: For thefe Auditors are by Statute, Soccage, he 
Judges of Record ,' but if the Account the Ga. »: 
were made onely before the party eo e ur - 
before one Auditor only, it is out of the 
Statute, which Jpeaks of Accounts before 
Auditors in the Plural nuinber. Therfote 
the Executor not chargeable, 9 

| | the 


170 . . The Office of 
the Teſtator might wage his Law in thoſe 
caſes,oot in the former. 
And whereas exception was before 
made of a debt by Statute Merchant, it 

6B 1. Was dy reaſon that the Lord Broke tells 
Stat. Mer.43 us that if the Conuſor in chat caſe be re- 
turned dead, no remedy appeareth for 
the Connſee to have ezecution of the 
goods of che Conuſor, hut onely of his 
ö ds. If this ſhould be thus, it were 2 
very miſchievous caſe: for many bound 
in Statutes have no Lands but Leaſes, and 
dods of great value, and if by their 
| their goods and Chattels ſhould be 
ſet free from this Statute , and the Cre- 
ditor wichour remedy; the Lau were de- 
feRive: and it were ſo much the more 
ſtrange in this Caſe, becauſe the Statut es 
of Atton, Burxell, and HMercatoribas , 
\ - feemro pitch principally upon Goods, 
+» andro tend unto aſſurance between Mer- 
chants who uſually are not Landed men. 
But that the Law doth give remedy in 
ſuch Caſe, as well againſt the goods as 
Lapds of the deceaſed Conuſor, appears 


Order and Precedence Statutes are to 
ban Executors,as after we ſhal 


| 


£045 54 by the reſolution of late made Ay in what 


( 


| * 


„ wy eee 


— 


he yet charge the Executor with the 


as Ex nz curon, I78 


of Debts by contratt without Deed,as 
Leaſes Paril, &c. 


Ontracts are of divers kindes, and 
ve will begin with thoſe in the re- 
alty, as moſt worthy, If therefore one be 
Leſſee for yeares, or for life, without any 
Indenture or Deed, (as he may be) and 
his Rent being behind, he dyeth; now is 1 2 7 
the Executor lyable to the payment off 
this Rent, without any Specialty, for 
that his Teſtator, if he had been ſued in 44 £ 3.5 
his life time, could not have waged his % 
Law. But if the Leſſee for e in his, per Keble 
life time ſell or grant ny is terme or = = 
Leaſe , although he ſtill lye at the flake 
for the Rent, to grow due after,until the 
Leſſor accept the Aſſignee for his Te- 
nant; yet if the Leſſee dye, his Execu- . . 
tor ſhall not be charged for any Rent 33 &. # 
due after the death of his Teſtator. But ©” · 
what if theLeſſee doe not alien or aſſigne 
his terme, but dye thereof poſſeſſed, and 
the Executor perceiving the Land not 
to be worth the Rent, waiveth the ſame, 
yet the Leſſor will not enter thereinto, 
nor intermeddle therewith; yhether Ay, Do. e Fen, 
* Is ; 


Rear, 


"bis 
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Rent, during the terme? I anſwer, that 
if he have Aſſets, that is, ſufficient for | 


payment of this and other debts, he can- 
not waive this Leaſe, butſhall be tyed 


to anſwer this rent, though much more 


than the Land is worth,for the taking of 
the Leaſe is much of the nature of anOb- 
ligation to pay mony ; Let becauſe it is 


yearely Executory , the Executor may 


. : Waive it, in caſe his Teftators eſtate will 
not ſupply and beare that loſſe. But what 
if there be Aſſets to bear this yearly loſs 

for ſome yeares, but not during the 


whole terme? I thinke in this caſe the 


Executot muſt pay the Rent, ſo long as 
this Aſſets will Bold out, and then muſt 
waive the poſſeſſion, giving notice to 
the Reverſioner; and this I thinke hee 
may doe well enough, notwithſtanding 
40 Decupatiob, of the Land divers yeares 
' . after the Teſtatos death, becauſe that 
was not voluntary , but as of neceſſity ; 
yet this I leave as a Quære, to be well ad- 
viſed of with'good counſel. | 


| of Contrafts P erſonal. 
15 Where the Teſtator might wage his 


Law, there the Action ſyerh not 
N Bo apainſt 


4. 


. ro his Teſtator; yea though it were the the 


leaſt no good ples againſt other Credi- 
tors, that ſuch a debt was recovered a+ 


an Exncuron 273 
againſt che Executor, as hath beene 4: Z 3.13 
touched: and therefore he is not charge- Eaeepe by 4 
able in an Action of debt npon a fim- Scr 
ple contract, as by reaſon of this or that chgser fer 


Inheritance of Land which was ſold , fo 2g 88 
as the ſale were without Deed;or though wer 
by Deed, yet if no counterpart were un- che King. 
der the hand of him to whom the ſale . © © 
was made. And the cuſtome of London, 
to the contrary, viz, that an Action of 
debt ſhouſd be maintained againſt Exe- 


cutors upon a contract, was held void, at 


* 
g» 


ſuch a debt grew for the moſt neceſſary £.s at, 
thing. vi. meat and drinke, whic bisch — — 
eth even an Infant to payment, yet will bat cr, 
it not charge the Executor of a man of 9.1 
full age: but this is meant where the reported. 
contract was only by word;for here the % 07 
Teſtator puttteh bis ſeale to any deed or rer 
writing made upon ſuch ſale, this is more 1 7 
than a ſimple contract,. & taketh from the 15 £415 
Vendee his wager ofLaw, and ſo carte EE 
1 the 


. 62774 D ARi ion 0 


1 74 * Hhe of fie m 
mee che Executor. But if the Teflatot ſeale 
vi —— 45 e erg ly, —_ ſtotches, 

he r: Expreſſing a s is no ſuch Speci- 
| = alry as ſhall charge Executors. Vet in 
21K has als without aoy ſeale mall he 
5 77 2 But althou 
b 14 t lyech againft the 2 
Sifde etycor upon ſuch a fimpte Contract, 
5 fam bealſo Ve may the Creditor ig that caſe , 
_ a Milntsine an Action upon the caſe, 
bound as Founded upon the aſſumption imply- 
by DE TE though not expreſſed, as now ſtand- 
i 24.0 thr ofa by Af the Jo Judges of all the 
— hong © Cores at #eſtminfter, though hereto- 
2 fore there hath beene paved difference of 
2 « Qhinion, rherz#bour : Ang indeed thus 
de Executqr is charged, "in" matter for 
*«: ANiwple Contract, though! not in man- 
niet ofa Debt, but as for breach of pro- 

8 chile, mnakitlp recompence in damages 
„ 1 CY = jt ſtead of the debt. And the chief rea- 

: 5 + fo for i i, is becuuſe the Teſtator could 
157 fg have waged his Law in this Action 
5 n che cal againſt himſelfe, though in 

BS 2 k he might,” Where the Teftator re- 

. - «eaineth ſeryants.in Husbandry, or other- 
'.  ”/ wiſe, and dyeth, chere being wages due 
to theſe ſo retained, the Executor is li- 

able c to an Action of debt for the ſame, 


by 


3 


„ @,, ry fan, 


oe, Ea. AS ( So SE! 


an ExyicurO's, 
by reaſon chat che parties were compel- ,, _. 

late by Statute chu to ſerve and there- PIR 
fore the Teſturor could not have waged. 
his Law ; but in caſe of Servants not cn 
pellable, as Waiters or hr of 
we call them, no action of debt Jyerh 2 14 Geeek 


oaaſt rhe Execmor for their wa SITY 
though ag aint rhe Teftacor him it contra 


doth: for Sikhs: Contract is ſufficiencto 
— him who made i i, See of account 
A . 


where Banur | halt be — 
| either r Fqaokaiys " 
V Here a4 Priſoner nh money 

e6a Jeylour, - of Keoper of Pri- 1 8 f. fe 
ſon fot hs Gyec. or Vctualh ;28nd dyeth, Ce sf 
his Executots ſhatl be chargeub le for this 3 . 4, 
debt, bechuſe it it Jor-the Common · — 
wealth to live Pliſoners kept, chichcan- In alla 
got be withoet afordingohem victuals: 
Alſo, —— — oagk Patent, or Tal- 

fthe'Ex r. to teive mo 
of ſome Cuſter, Receiver, or — 
Omcer of the Crone, and delivereth it 
to him, -he then . money of tlie 
Kings in his hands, pay not the 
fame, dut dye, bis — ſhall — 
char- 


| 176 The Office of t Au 
£4þ chargeable wich the payment thereof 


12178 


the Hamper Of Record in LW. 
0K 6.24885; — me Teuants, doth, 
OT 


Lib kur. by an Action of debt againſ bis Execu- 
5 b. tor, but this is by vertne of a Statute. 
There is a Preſident in the Book of En- 

tries, of an Action of debt againſt the 
Executor of an Heir, by which ic ſeems 

that a man binding himſelf and his Heirs, 

and leaving Aſſets, the Heir taking the 

profit; becomes ſo a Debter, that. bis 

Ne, Executor ſball be charged. Aud ih the 
4 Regiſter there is a Writ againſt che Exe- 
-- . ... cutors of che Guatdiaa of the Spiritu- 
d lties of the Arch-Biſhop of Torte, for 
the debt of N bo died Ioteſtate, and 

whoſe good tame to the hand of the ſaid 
Guardian, vi. the Dean of Torię. In 
allowance whereof, there is a note ad- 

ded of the like writ, brought iu K. . 2. 

his time, and that then a president was 

1:2: Alledged of ſuch a Writ: ig; King Ed. 2. 
P2 dis time, agaioſt the Executors of an 
Ordinary; and that they were inforced 
to 


7 So for Arrerages of Account hefore Au- 
ak 5 ditors, if more then one; but xis is debt 


»eſtaio. 1 be married, ſhe may recover this mony 


. 


of, tit. Wrong. 
. ; 


on of debt may be brought, as well as an *!*isz< 


on of debt lieth upon a Covenant to pay 
money: as if 4 covenant, that his Execu- 


for that no Action or Debt was main- par Fi. 


to anſwer unto it. So is the opinion of 1 
Trem in the time of Edward the third. tx. 5 
But Ala. oppoſeth him. Alſo the Natio- © — 2 | 
nabile parte bouorum, by cuſtome in ſome ſuch Adios 
places is maintainable for the Wife and in, Yb: 
Children, againſt the Executor, But 

no action of account lyerh pain Exe- 
cutors;except for the King. More here- | 


Of Covenants charging Executors. 


VVe have already touched. upon 
V. Covenants in part, viz. where 
they be expreſly for payment of money, 
ſnewing them to be in Law bonds, that is, r gu. 


Writings Obligatory, whereupon an acti- drewes '& 
Action of Covenant, though the words 55 Bit. 
of the Deed bear the ſound and phraſe 

of a Covenant. Yet in ſome Caſes no acti- 


tor ſhall withina year or ſuch a time af- 
ter his death, pay ten pound to B now 


tainable againſt 4 himſelfe , ic lieth not inter Bor. & 


Auſtin. in 


againſt his Executor, but onely an Action com. ba. 
of Covenant, as was held in the late 
N 


Queenes 


1 ze Officeof 


us time. So if the Covenant be 
— 3 ory as thus, that if & doe not 


dove by che phy to I ten pound, then e will pay it: 

nes oh i alſo perhaps, if the mu 
lach 4 day. BE inthe diſtinctive, . to doe ſach an 
So in bas, 25 or to pay ten pound, now if the act be 
Co ot dune, yet no action of debt lieth for 


che Leſſor che! mony:, but ofly an action of Cove- 

2 Cove- nant. But now let us come to the Caſes 

che quic. of meer Covenants , and ſee which of 
7 «ns them will charge an Executor, and which 
chough: the got. - 0G e for years WI to 
noc nad repair che bui or to pay the Quit- 
ws. gh roms iſſuing * the Land let 1 is 
og zi little doubt, bat che Executor-to- whom 
Dy. 114 the terme cometh *; „ muſt as well as his 
Os Ces Feftator, per forme chat Covenant, al- 
fins in thongb he did not Covenant for him and 
F his Executors: and yer oftheſe caſes doubt 
ie bareg. Hatch been; and toucding the latter, vix. of 
paying Qnit rents, divers Juſtices in Qu. 

Maries time, were of opinion chat it was 

a thing ſo perlonall, that it died with the 

perſon, and did not charge the Execu- 

tors; Nor is there any contrary opinion 
expreſſed i in the Book. And ſince that 

time, viz. towards the end of 'Queene 


Elixabeths Reign, in the Action of Cove- 


nant between the Dean aũd Canons of 


Winaſor 


—  ._ 


| 


4 


| 


4 
% " 


performance in — liſe time, 
24 N 2 ; 


| an E & KCUT O K. 479 
-Wind/or; and Hide: touching reparnti- 
onsjar the firſh;matkapiaion was ;.thax $1! ©: 
onlyabe perſun Corenanting wastytdts cz f. 54 
this perſormgate, bot after it-wasqeſol- . 
ved that that Caovenaut᷑ nid n with be 
eſlate, ahd fo. both erutor: and: -- 
ſiguae : baund to: per ſormhnee ;. buff in 
that cz itwasTagl-by Rapbam chiefila- Reſolyed 
ſtice chat ifitha Nove ed bermte Ho P 35 liz. 
4 Collateral 205 3 bei ater jusgedel 


Collate ther the Executor judged till 
non the Aſſiguee ihsdibcon tied thereby; 43 & 44 
and therefore where Leſſee forpears 
covenants within ſuch a rtime tu builcba 
nem houſe uon abe laund: nch dies batore 

that time expired h iet her the 
» Exdcutar/ he bound to perform tlus, or 
not; although it de eontern the Land der, 


o as peribeps the Rent o Fine. wöis the 


leſſen neſpect of chis change of new ſtru- 

- ure or building, hichꝛia a great reaſon 

thaethe Exeemor,, changh not named, 

: ſhould dᷣe tied to the performance: But if 

the Covenant had been to build a houſe 
eſſewhere then upon the land let, or to do 


any other collaterab thing, not pertinent 
to the Land let, it is cleer the Executors 


were not bound to perform it: and yet in 
thoſe eaſes, i there were a breach or non 


as 


an achion of Covenant; as both 
y and/Fitsberberr agreed, and: fo 


medots il ciſe of Hide, iat I find in my owne 
opinion "Report ofchac rte, obougb in abe Lord 


- «Cokgzteporting only the point in queſti- 
oon chat be . Now let 
usconſider ofthe enſe, where there is no 
expreſs Covenant it all, ſo much as for the 


implyed, or Covenint in Law, as we call 

it. - As if Leſſee for life , make n Leaſe 

fot yeares, and die within the terme; ſo 

| as the Leſſee is evided by him in reverſi- 
Mits - on,orremainder. In thit caſeãt was re- 
Inna. Mñ 7 ſolved in the late Queens time, by three 
8 Juſtices. vi ⁊. nun, Brown and Dyer that 
Swans, Vi. hy this Covenant in Law, the Ee 
u were not chargeable; and in che ſame 
0 enſe the Lord Dyer ſets down another 


Maſter Serjeant Beualoe, reporting: this 
latset᷑ caſe to be of a Leaſe made by Je- 
maar in tail, vic. before the Stat. of 32 H. 8 
or not warrantable by it, 1 
b 8 the 


: Leffor-bimſetf;-bur onely'='Covenant | 


reſolution afteg;ro'the ſame effect: but 


 * awe en was d amnw os. DTJX£a9A cw= 
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the opinion contrarily, vig. chat the aRi- 


on was maintaina ble againſt the Execu- 5, ter 


1 2 


tor. This may ſerve for inſtance 


haps ſubject to a Condition or other e- 
viction, ſo as the Leſſee cannot enjoy the 
Land according to his Leaſe. But this 
muſt be ſo underftood, that no eviction, or 
breach of Covenant, is in the life of the 
Teſtator himſelfe, for if that be, there is 
no queſtion. but the Executor ſtands 
chargeable; and therefote if one make 
a Leaſe of Land by Deed, wherein he 
hath nothing; this Covenant is perhapt 
reſently broken, and though the Lelſor | 
die before an action of eovenant brought 
it will be maintainable againſt his Execu- 
tor, though no expreſſe Covenant. This 
is uſefull to be known, though in theſe 
daies there befew leaſes ſo made, without 
expreſſe Covenant, and the Executors al- 
ſo named. And where there is a ſpeciall 
Covenant in expreſſe words, it doth qua- 


lifie che Covenant implied ſo as 1 New d 


* 


words of demiſe and grant tie the Le 
to a general warranty of the title again 
all men, yet it being aſter Covenanted, 
that the Leſſee ſhall enjoy againſt the 
| | yy” Ky 


the ike, Broderid re 
beiog in any ocher caſe, where che Leſſor * "a 
bath not a good and a firms title, but per- 


e 


41 Aſſ. p. 
15-40 


$7 a. 
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4 vB \ ordered or ref ern Now no 


3.0 
Fitz. Ex. 74 
Co. IIb, .f. 


N | 1 7 8 
5 ; 8 ſt 
444 15 e of * N. 


Leet and bis Hetrs f graf all lim 


for or eee Bare actor ge 
an 15 an: 

wrong dont by fhators,” 2 whether 
ous be ti Tiny to mee, 

boo brutoft Ur repteſert 

"A the: 2 5 of their Teſtat ots, yer 

if the Teſttor commit any creſpaſs upon 

che ds of another, or -ypon His perſon 

or. Lands; no act on ly ver for this againſt 

EE: 7771 by 17505 eie, mori · 

F Fee perſon ſerie Xx ;Jaylor, 

1 "ſafer one iti execu- 

amages to eſcape, 

75 bereby the . 'whoſe Wine 

the Exetutiortivas, be inticoied'ro-an A- 

ction, vic. an ictiop upon thetafe apainft 

ſuch Officer, 1.6 e and by 

Seacute an 4 Ion of debt; he ſo 


of the nature of a treſpaſſe, no 


x4 £3 


. for that ſuch fu rate Was 


; aint his Exectitör for the 
Andi 1 the fame reaſon; as I pre- 
ſume e ifone carry away his Corp and Hay 
Ae our the Tenth, although 

the 


s „ 


—_— 7 oF ww . = 7 cY =y 
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the treble value be recoverable againſt 
him in an action of debt, yet if be die be- 
fore ſuch recovery, the Action is gone, 


and lieth not againſt his Executor; No 


not although the Teftator were a I. eſſee 
for yeares, ſo as his ſtate came to his Ex- 
ecutor. As x OI 

Like Law in other penal Statutes, as 
for arreſting one at the ſuite of 7.S with- 
out his privity or aſſent; Or for not ap- 
pearing as a Witneſſe, being ſerved with 
a ſub pena, and having charges rendered, 
and many like; yea, if a Leſſee for years 
commit waſte and die, no action lieth 
againſt the Executor for this waſte; for 
all theſe caſes are within the rule of Addio 
per ſonalis moritur cum perſona, and many 
other like Caſes might be put, but theſe 
may ſuffice. Yet if a Parſon, Vicar, or o- 
ther Spirituall or Eccleſiaſticall perſon 
do'fuffer a ruine or decay of the houſes or 
buildings upon his ſuch ſpiritual bene- 
fice or promotion, and dieth, his Execu- 


tors are liable, by the ſpiritual! or Ec- 


cleſiaſticall Law , to the ſucceſſors ſuite 
for amends to the repairing of ſuch ſpoil 


or decay. And becauſe ſome. uſed frau- 
dulently to grant away their goods, ſo as 


nothing ſhall be left to their Executors, 
. N 4 ; it 


183 


Pg 


Te office of 
it was enacted temp. Elizabeth; that ſuch 
Grantees of Goods ſnould be liable t0 
the ſucceſſors ſuit, for theſe 4i/apidations, 
as if they were Executors. 1. 


1 84 |; 


13El. c. 16 


As for one other caſe of this nature, 


vi. Where an Executor waſteth the goods 
of his Teftator, ar an Adminiſtrator of 

the goods of his Inteſtate, and dieth; 
Whether his Executor be ſubject to A- 

ction for this or not: Tadjorn the Reader 

to that place where I ſhall treat of ſuch 

waſting, or devaſtation by Executors. 

Uaro this head, not un fitly, may be te- 

ferred, what before is faid of Actions a. 

8 gainſt the Executors of the Debtors heir, 
z. E 77 and the Executors of the Ordinary, for 
the Specialty binding to payment, reach - 

eth not to any of theſe; but becauſe 

their Teſtators ſhould have payed theſe 

debts, with the goods or profits of the 

7 conceive Lands of the Debtor, and did not, but 
vo diffe · retained them to themſelves; therefore 
renceve- for this 2s a wrong. are they ſuable, as 1 
and the o« Take it. So alſo by the ſame reaſon are the 
—— caſes, executors of an Adminiſtrator chargeable 
2 where he did neither pay the debts, nor 
leave the goods to the next Adminiſtra- 

tor, but otherwiſe . of them. Vet 

an Executor is not chargeable in ana- 

| ction 
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Aion of Detinue, nor of account (except 1 
to the King) for the Teftators detaining,! He may b 
not paying or anſewering things recei- 24 81. 


ved, or under his charge. 3 6.35 


And the Reaſon why, aſter acconmt Center 4 
made before Auditors, and che :Bailiffe, an axcount 
or receiver be found in Arrerages and die, before =u- 
that in this caſe his Executor is chargea- H 5.64.9: 
ble, is, | — the Auditors are made 1 
Judges y the Statute, ut. 4c 
ſo this Arrerage which they. haye nd . 
is a debt by Record. 

But if the caſe be put on the akerſide; 
viz, that the Bailiffe, or Receiver, have 
found in ſarpluſage upon his Account; _ 9 
vix. that he hath laid out more in his 
Lords or Maſters buſineſſe, then his e- 
ceipts amounted unto, and then bis Lord 
or Maſter dieth, now ſhal not he have any 
action againſt the Executors, for the ſur- 
pluſage, becauſe it is out of che purged 


of the ſaid Statute; 


* bt 8 


D, ene e 
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wes 15 ecaterr iu inuymem of dibtr and Lega- 
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\ tk have. ne thee h and di. 
-.DB-Y: Be two ong propoſed 
parts, vi. I. Touching. the being of 
— Piet tand the manner of their be- 
5 4a having, - andthe manner 
weir bern We come now to the 
died part / vix. , 1p diſpofiog 
ofthe Feſtators eſtate. 
.- b:(Nowthisconfilts principally i in the iſ- 
fuing of money, though partly alſo in de- 
7  hveringor affeating to the execution of 
2  Ergacies;':not: being money but other 
goods or Chattels bequeathed. 
Money is to be iſſued by Executors , 
foure wayes ordinarily. 
About the funeral of the Teftator. 
About proving his Will. 
In paying of debts. 
An paying and ſatisfying of Legacies 
pecuniary. 


I 41 5 
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As for the firſt, burialls be as of ne. 

ceſſity, for two reſpecte, vid. 1. Of ca- 

rity to the dead, that he may be Chri. 


ſtianly and ſeemingly interred. 2: To 


prevent and avoid annoyance to the ſi- 
ving, who by the very view of dead car 
kaſes, would both be affrighted, and wih. 
in a few dayes diſtaſted at che noſe. We 
know that under the Law, the touching” 
of a dead carkaſe made a man uncleage 


and to need purifying: nor can we eats; 


ly forget What the ſiſters of Lax aras ſaid 
to our Saviour touching their brother 
when he had beene dead three ot four 
dayes: viz, that the taking of him then 
out of his grave muſt needs bring a ndy- 
ſome favour. Hereabout therefore, ſome 
ex pence is neceſſary, and that not oneiy 
for fees to be paid, which in Losdon as: 
mounts to a conſiderable ſumme, ſperi- 
ally for ſuch as are tõ be buried wicbin 
the Church, but alſo otherwiſe, viv. ſor 
the Pall or Herſe- cloath, the ringing, cc. 
As for feaſting, and banqueting, it ſeems 
not co me congruent to the ſadneſſe and; 
dolefulneſſe of the action in hand. But 
howſoever that be, yet here the _ 
tor leaves not ſuffictent goods to pay is 
debts, feſtival expence is to be forborbe, 
5 EN 


E 21 Hen. 8 
ep. 5 


5 z Ed, 3. c. 4 


" 
. 
2. 
. * 


except the Executor will out of kind- 
neſſe beare it with his owne purſe; for 


dead debtors muſt not feaſt to make 


their living creditors faſt. I mentioned a 
c ble amount of funeral fees pay - 


able in Londun, and ſurely (to let my 


. back upon it a little ) it is 
3th conſideration , whether in that 
kinde; and eſpecially for thoſe who dy- 
ing there, are yet carried into their coun- 
eries £0 be buried, the exaction be not ei- 
ther unjuſt altogether, or too onerouſly 
exceſſive: ſo alſo for much ringing contra- 
ryto the Canon made at the Conyocati- 
on in the fitſt yeareof King amer. 
The next thing mentioned to juſtifie 
and occaſion expence, is the proving of 
the Will: But this way a greater dif. 
burſement (excep: for riding charges, or 
by reaſon of oppoſition by ac vcat put in 
on the like) will not ſtand allowable then 
is preſcribed by the Statute made in the 
time of Hes 8, hereby the fees of Ordi- 
naries; and their Scribes, Regiſters ,, and 
Officers be limited. And it is ſtrange that 
thefe bounds have beene ſo much and ſo 
frequently broken and tranſpreſſed; the 
rather; for that long before in the time of 
K. EA 3. by an Act of Parliameat, it is 
5 pro- 


an'Etncuro nr. 

provided that the Kings Juſtices ſhould 
as well at the Kings ſuit, as at the parties 
grieved, enquire after ſuch oppreſſions, 
or extortions, for ſo they be called; yea 
St. Germ. who was no ſtranger to the ci- 


vil and cannon Law, as appeares by his 
book faith that the 2 — 
i 


take nothing for the probate. the goods 
ſuffice not for funeral and debts; bus he 
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Do. & Stu. 
Ii. 2. cap. 6 


means only that conſcience is againſi it. 


Now we. come to the third occaſion 


of disburſment, viz. payment of debts, 


which is the maine part of our buſineſſe. 
We have before ſeene what debts lye np- 


we are now to ſee in what order they 
muſt pay them, as well Vt fe fidi diſpen- 


aid res [ua capiat detrimenti. To put our 
ves into the better order or method of 


bandling theſe things, we will ſort out 


debts into their ſeveral kinds thus. 

They are oftheſe three ſorta, vix. either, 
Debts of or upon record. 
Or debts by ſpecialty. 

Or debts without ſpecialty; - : 


* 
— 


8 3 
5 * — 


* , 44 * 
* * 2 ES, 
ö 4 42 


#4.) 


on Executors, having aſſees to pay them; 


- ſatores, as for their owne indempnity, u. 


The debts upon record may be againe 


divided into foure ſorts or kinds, vis... 


Debts to the King ofthe Crowne, 


Debts , 


4 


290 15e fe 
5 PDebts by judgement or recovery in 


Kliz che !, Is be uct fo! 
.Darreof this: ſut that his- Teſtator died | 
Eren caſe has inuch indebted to the King. ſhewing 
& Tr.39.E,chow ,;&6;-*and' thar he hath not goods 


Lady Wat- 


ſome Court of record. 
Debts by recognizance.;. > 
--7 Debts by ſtatute ſtaple, or ſtatute mer- 


9 -'chanr;. 21287 ' . 
„ Amongſt cheſe, the debts of che Crown 


art to have the firft. place of precedence, 
iH arif chere be not come ro the Ex: cu- 
actor goods of greater value then will ſuf- 
Hee for the ſatisfaction of theſe, he is 
t to pa any debt ro: a ſubject 3 and if 
for amy ſuch, he may plead in 


ſdrmuuntiag the value of thit debt. Or 


if the ſubjects purſuit be not fo by way 
of action, as thax the Executor hath day 
an Court te plead, but be by way of ſu- 
ng execution7;as'upon ſtatute merchant, 
ox ſtable, then is the Executor put to his 


audita querbla, herein be muſt fer forth 


this matter. And there is great reaſon 


why the Kings-debts ſhould thus bel pre- 
ferred before any ſubjects, vc. for that 
the treaſure Royal is not onely for ſu- 


ſtentation and maintaining of the Kings 


houſhold, but alſo for publick ſervices , 
as the warres, &. as appears by the ſta- 
1084 ü tute, 


* vw oc, ++, a 0e ad. od 


. 


the Crowne. "Rad for the, 


an ExycvryQp. 
tute,” 10. Rich c.2, cap. 1. 1 
it is, 281. gonceive, that 2 pol 

the treaſures or, cms 
coronam, they 

Ithinke did God in — 

poſſeſſions of the Crowns, 

were given, to any oe eat 1 
-owne Childten, they revert and 
come back to the Crowne 8 next Ju- 


bilee, which was one ig ey yeartle 2 Law 


payment 22 So muſt 
debt af an it be plead- 


de hoc {atis, But this prionicy.o 
of the Kings debt before 


ſubject, i c be under cb 2 
dy or upon record the Ning, and 
not of other gehts. Itany aske how the 
King ſho bave an ts which 
ſhall not be of record, — 4 the fia - 


tute 3 2 $:1643+ 30. it! in- 
acted Obligations, and ſpec} 
en — on 

the ſame.gatyre.45.; 

this I — chat ——— 
of money due tp the King u 
fales, or ſales of T inne, ar, IT | 
nerafy, for; which no Tpeciale is given; 
ſa alla.afamercements in bis Copres Ba- 
ron, or Cvutts of his Honours, which. 


be not Courts of record: The. like of 


fines 
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2 Ln dec lately: — taken 

ind rüled in the quer, even debts 
ratet dar to any ſubject, are by 
ry, or Solan ry forfeitable to 
Towns, Yet neither theſe nor thoſe 
'fach perfon outlawed or attainted 
bond, bit, or for-arrexage of rent up- 
l isrtim be any de t of record 


5 ge {ereipor found ; for al- 


— 8 il 4 
r 


rec fote office fund that any 

| h debe ne to che perſd n outlaw- 

ed or attaitec Thus are hot theſe debts 

do the Crowne ro have priority of pay- 

and malt dent befor{the fubj bes though 
X he che Kings debts of röcord are ſo to have; 
I ſo chat i a \ſabjett to hm the Teſtator 
the caſe of Was :ndebie#by by ſpecialty- ue for this 


D Teſtator cer iddebred'theowoch to the 
bir bar i King by rec record, more then which he left 
aß by en Dt oods to Tatisfie ; if the truth of the 
cord of the” caſe be ſo, for if there be: ſufficient to 
Exchequer ſatisfie both, then the ſubject creditor 
Tr. 39 m_y is not to ſtay for his debt till the * 

; edt 


or artuinder be up- 
ee . by a- 


the e Gebt, rhe Execvtor malt pleull that the 


1 


„rms em grasen eo e 


—_—_— 
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be de levied. And if theſubje&credi« 

ſue execution upon a ftature; ſo that 

| the excentor hath fe day im Court 0 

| [+ debt to we King ben schee: 

exiitot put to queyela; herein 

be muff ſer forth thit matter und ſo pro- 

93 na But what 

—.— I rent due to 

—— it is  fee-farme + 

. — he Finheritance;t ſee not 
Ae t ean come vnder the title of debt 
fre for it no s ios of debt is Maibkain- 

( Ale 4e long 4s che tare continneth in 
him to hom it duegand I find that 


9 — Dyer, S. ſuid, that tihe 
mg: coald bur? ey deſtrame for his. 
— nd — Abr> jevy them of 
8 the King by his 
ve mayddiſroine in any other 

Ae his 1 deb, but no 


I know i hat been other wife 
done of late inthe Exche quer rhich if i ie 


| tivebeenth e ere 
1 tho Bacdequer — whough 


J nhkitows to the B. Dyer. Now rent: 
— 
erof an 
j debelieth, but how can either of theſe be 
5 499 of record, when A my 
2125 


ö 


Ha Wh q 
Eil ll 


3 Ws," 
* 
5 
Ei. $ 1 
4 | % * * f 
r 
; — 
2 - A 7 
= : y 
; : 2 , 
p 1 * 9 
: 


194 


PO A 8 a we 0 
5 „„ &-+ 1 * ” . 
7 «Gor; **. : * * * 
„ eee eee 
: '* 2 . 5 Y IT" 1 * * . 


| ev Brvenron 
Sa e to | Fred Our 


nll nick Ger Tone. | 


== them in = Pr eons or ion, 
| ho it an 
and Nn had ei- 


ther agel | ator. Sc. 
. 

88 diy, how Be- 
decent recognizanter and ſtatutrt 
Fourtfiix, how bettwern one retogni- 


ö zance ani another: Fiſthy, how between 


due ature and another, * to each 
me o 'otiqns. incil 

t to the deberaft the Crown 
ty. or . recovered * 


eee 


the [take debrs uf enge 
beg by volt con- 
inevery judgment 
| i «courſe and work . 
ame ted u 

. etch | cout 
7” 


3 


— 
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Fa both, atished,; on th 
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12728 25 own r backs Now their way to help them- 
ror by che ſelves, being ſusd or purſued.for, other 
— ahi debes,i is the ſame before delivered . 
- yer urn ing debts upon record to the Cros 

Rarue to 575 plea, where they may plead; ain Fei 


ei 
muſt pay of! age, upon 3 reco nizance zance or fo y 


his owne- . DAN d, and An 1a querelg,wh ere = 4 
Net, cannot plead, as when execution is ſued. 


— upon a Statute. And if e no war- 


Sn eig re. ning in the Seins farias but naahil re. 
2.4 caſe Es the e paſſed,there alſo the 
lup & H, etecutor may ved by ade quere- 
Keiw.a24,:5 Ia, becauſe there was no 42 in him 
EIN that he did dot plead or; ſex, forth the 
judgment upon the ſuite i int he Scire fac. 

co. 1.4. £ Nor will it be any: ples. for Fang 
$9.00 2s by f to ſay, s if | 
before the jy 


ba. inter 4 „ and 
S ſo is when, ancient, for a latt "or more 
lie. vel cir» puiſne judgment. is to he preferred be- 
cir. fore a ftatutein time precedent... But if 


this judgement be ſatisfied, 


aud it one 
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tors; or if there be any deſeaſance of Seo. ib f 
the jodgment yet in foree, then the judg- % 
ment will not avail to keep off other tre. 15 & 16 E. 
— — ow _ debts: And I — 
touching debts by judgment, viz. how by 344 4. 
they ſtand in priority before other debts RE — 
by ſtatute or recognizance.. Now to ſee 


ho they ſtand among themſelves, let this 


be obſerved, vid. that between one judge 
ment & another had againſt the teſtator, 
precedencie or priority of time is not 
material. but he which firſt ſueth execu- 
tion muſt be preferred, and before any 
execution ſued, it is at the election of the 
Executor to pay whom be will firſt; yea, 
if each bring a Scire fac. upon his judge- 
ment, the executot may yet confeſſe the 
action of which he will firſt, notwith- 
ſtanding the Scire facim was brought by 
= — _—_ the _ In this — — | 
e defendant may generally that 
be hath full — before the Sci. 
Fae. brought, without ſhewing that hee 
did adminiſter in payment of debts of as 
high nature; yet that᷑ muſt be proved up · 
on the evidence, elſe the trial wil fal out 
kee executor. Thus have I deliver · * 
the moſt material things in my appre- 4 
IP O3 henſion 


.# 


* * 


The &ffice of | 
| 5 jadgmentzyet 

thetesben i ill adde Aa the better in- 

fermatian of the Reader, not iudied in 

the Law, theſe bee chings. ku that 
whathath been faid i is only o be an. 

derſtoo of j — ee 

il, for ors — deb by 

| or o ut ts ? 

— 2 time of the Teſtatora 

Tee afcer.Secondly,what 

—_ bor incaſe of an Execu- 

— likwiſeco be underſtood 

ofthe toſtators teſtator in cale of the exe- 3 

cutor of an executor: for where A makes {- 

 #Þ executor; & & makes -Cexecutor, there | 

the goods which.came from, or were left 

28 be not in the hands of C liable 
had againſt f. Nax on the 
e of E in the hani: 

of af C tothe judgment: had againſt 
A. And c — 2 of ſta· 


J AA . , -W . m a .- . . RI Ereng 


: 1 A2 — ſame na- =| 
| — 
othernile ; 2 


rereg⸗ 


' but incaſe of # recognizance i it is 
EMS 


| reſpetd to deber by 


| ede 
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—— re 


1 ——＋—j＋—öß cas 


therefore the defendant cannot deny it: 
not ſo; 
hs | 


ment, is not to 
—— Ore fminſter Hall, and 
be reſtrained to the four Coures there , 
bur may and muſt extendiit ſelf to jodg 
ment in other Courts of Record, 
L. Towns C te, Baring 
Charter or iption tohol 
cht above forty primers as in 
London, Oxford, *&c.' For although 
Co ror — o- 
er ; 


caſe of tank 
D 23 — 


uew, 


yerfiore execmtionitube life fruits 
fed of ll feige giz may nom wel 


land for debt „y jdemeut. I take i Ne | 


of Recognicancrs 9nd Kamener: 
[Ex3cunto - dedes by -judgment ; e 


de regarded by the Executor. And be- 
cauſe find 25 di Ee of ptiorixy or 
x between theſe.two , I there: 

rank them together et qne rea ſon 


of prefermeng given ta ja gments before 


ſtatutes in Hariſons:cale, x. that the 
one tgmaines a Record upon a roll in 
Kings Court, : whereas the other being 


carried in the pocketiof the conuſee.is 


more prixate; this, I ſay,hould giye prio- 
1945 to recognizances before ſtatutes; 
As allo-anther reaſon, ſot that atmces 
are notqroperly recards,but obligations 
recorded ; et do I. nor. find that this 
makes a. 


ment. ente is the mare 
orc rene, {he thereu pon execy- 
tion may, be takes ont withont᷑ any Seire 
75 x er ſuit which cannot de in the 
of gnizance;for there if a yeer 
after the ,acknowledgmedy , no 
gere £89 be. Reg, out agaioll,the 
4 5 


party 
„ 
© 


pions ſiatuteor: tetognizance c 


uw We n TT 2 = wag tay 


* for, priority of pay- 


3 


I the executor: may ſatisſie the recogni- 
is before execution ſued thereupon ;-for 5; 


y himſelf acknowledging it, without 


Pro. far. ict ſaed out « int him Ad! 
if he be dead. cben though the year be not 


pelt yet muſt a Scire faciat be ſued, and 
thereupon the. executor. defendant may 


- plead ſome plea to hold off the —— | 
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Before S 


zance before łhe ſtatute, at leaſt if he do 2 | 


to whether he will. Neither is it mate- 


rial which'of them were firſt or more an- 


tient ; nor between one ſtatute and ano- 
ther doth the time or antiquity give any 
advantage as touching the goods, though 


2 gs touching the Lands of the conuſor it 


doth; but as for his goods in the hands 
of his Executor, whoſoever firſt getteth 
hold of them by. bis execution; ſhall hae 
the preſerment. And before ſuing of exe: 


cution,the'executor may give precedence.  -* 
or preferment to whom he wil. But now © 


ſame m8y object, that there is:no. courſe 


nor writ obezecution for auꝝ ſuch conu- 
ſee »x8iaſtthegxecutor, & if ſo aben ſta- 


tntes merchant, and of the ſtaple, are in 


Lain ſpoken ol, and it is true that Maſter. 


. '  Brodks 


1 70 
they ſtanding in equal degree, it is at his Extend! fa. 
— to give predencie and preferment 5% 


oo 


m Nac. Brooke, aforr Chief Jager If the Coy 
nn mon Pleas, in his new caſes proſeſſe 

== that he knew not any remedy for rhe 
creditor out of the goods of the conuſot 
after his death, But if this ſhould be ſo, 


cliant was ided , conliſterth afuglty. - 
n boſides ow 


Ar, plexo! , ur ed. 
Me S in urs AN- 
| 6 S 


the inteſtate ſtood bound in a ſtatute ſta- 4 


to J. S. and Greenes r 
— that there were Indentur es defer- 


fance , no covenant-whereof was dro- 
den; and the teſolution of the Judges 
char the ſaid matter in the replication 
— to avoid the defendants plea; 

1 ſey, ( and the teſolucion of the 
adges of —.— Pleas in that caſe, 


— cod chores herween Peiwberton and 


5 bod deene id, ——— 
of troſſe ignorance, if * execution — 
a 


tw - Ta is <> aa > a [ = 


is here to be remembred, 


e 


e 
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all could be bad againſt the Executors of See cas 
bim 1 * ſtatute; . — — fo Seen 
Greene have demurred upon t es of an ups 
Hardt und besded not to have pleaded zin 


on 
Semaines 


that other mattery but none of the Julien. 
es or Serjeants ever conceited any | 


matter : that which there wes replyed , | 
viz, that the ſtatute was not forfeited; 8 bY 7M 
— — mat :isicd, ö 
ter both againſt ftatutes und recogni- diſchagel. 
zunce 2 K 3 or a condition 
not n, retognizanee is 
not forfeited. ' In none af theſe caſes is 
the Executor hindered from: payment of 
debts by ſpecialty, nor can be be juſtifi- 
ed or excuſed if by colour thereof he ro- 
fuſe ſo to doe; and indeed elſe wy 
creditors be exceedingly defrauded 
recognizances for the peace and of good 


behaviour, &c. and fo by ſtatutes for 
performing covenants touching the en- 
joying of Lands, if theſe: ſhonld keepe 
off the payment of debts, and yet them-- 
ſelves perhaps never be forfeited, nor the 
ſummes become payable. - in 


of: 


WF The office of 
Muller by ſpecialty. 
Nos come we to- debts: due by 
1. ſpecialtie, +4. Bond or Bill (of 
which nature the greateſt: number of 
. debtsare:)letus then ſee what courſe the 
:Execuror' muſt or may hold. for ſatisfa- 
- ion of theſe; admitting that the Teſta · 
tor ſtood not indebted by any record, or 
char no forfeiture' is of any ſuch debt, or 
chat there bei0oggods in the Executors 
hunds abovr che amount of ſuch debts by 
record. This 1 ſæy, dato, then according 
tothe rule;Proximes qui/que ſibi, the Ex- 
ecutor may firſt ſatisfie himſelfe of ſuch 
debts, as the Teſtator by ſpecialty owed 
him: for ſach debts are not releaſed by 
the creditors taking upon him to be Exe- 
cutor to the debtor; though on the other 
ſide if the ereditor make his debtor Exe- 
cutor, this is a releaſe of the debt. Al- 
though it be given out or commonly ſpo- 
Les in the general, that an Executor may 
firſt pay himſelſ, yet is it to be underſtood 
wich this caution or condition, vix. That 
the debt to him be of equal height or dig · 
nity wich the debts to others, according 


to the rule, In quali jure melior eſt conditio 
poſſidentis, 


 anExnclro nr. 


paſſident is, forif his teſtatoꝶ were indebted 
to other men by any ſtatute, judgment or 
recognizance, & to bim 7. he maketh 
Executor only by bond, other ſpœtial- 
ty, then may he not firſt pay bimſelf;chat 
is, by paying of himſel leave them unpaid 
whole debts are of ag higher nature but 
if there. he ſufficient for ſatis faction, both 
to them and bimſelſ, then is it not mate- 


unpaid. any part of his debt. ſo ag, be 
have not commenced any ſuit. before 


come payable, pay him & leave A unpaid, 
who ole money was preſectly due. Ver if 4 


ge, 

tt e Ge wulf of the Exeentor to pay - 
2 ſo as the other 
loſe his whole debe, if the goods 
not Lie te to pay both. — 4 
manded his 
pre the deb te I be- 
ehe n Ther Hin- 
Ee to 2 2 de , _ 
contin. a- 


the Sede uf N 


e ow 


him, or elſe bi 


en 
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so him, if he whoſe 
Like mts pay. Ons. 8 who 
warrants before A. nn there 


ſame booke, thas th 


which i ifig ſo be, then a 


Ife ſhall become deb- $2 
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L ayes 1 lay ſome. 
the l x for 


anwhich intiches c pri: 


why . 
e KK: leaſt reſtra ing 
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5 5 Beng. 7 others alſo after ſue before he be paid 


pleaded 5 ces or dilatory 


gainſt ano- 
mn 


— 
—— RIES St. p. 


lawfuf diſeretio 


eee 


„de was not ſumonel kill much *. 
fore which he bas ere yo ed R 
wy doubtleſſe the Execttor in e 


ned good for he is not bound | 


fey ift p. or have Judgement; now cannot the Ex- 

2 cutor pay him firſt, 'who firſt commen 

þ kay ſuit, but he wbo firſt hath judgemei 

— muſt firft be ſatisfied. And the Execu- 

| 2 tor may herein yeild he to one befote 
by rhe other, vid. by eſſoſtznes, emparlun- 


pleas tothe obe, and by 
quick confeffion of the othert action; 
Hint his will to 
find out in ſuir, and ex end Toſts where 
the debt is clegre, no? is/tHiscovin'but 

. ech ec hl 


alſo a pprove, ſome -pdod'tonfileration 
inducing: Nay after ſafe: commenced: 
y nckice there. 


yet untif the 


before notice Nor! ith: 
turne df fimmons N 
cuuſe of notice; for ant, 


perhapybeup 41 
to bis perſon” it is Hot 
then to ſave bimſelfe - he in 


mots might 
Ar hey 


atthe eredlitqrs ſuit in ſome fort, which 
yet half be no ſufficient Hotice' I 
ebt. 


22 22 
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debt. As for the purpoſe, if he be ſued 
Latitat out of the Kings bench, this fa! | 
= a treſpaſſe, gives-no notice of 2 
—_ 8 of Sui 2 out of __ Ex- 
quer; but the original returnable in 
the” Conmen-pleck expreſſeth the debt, 
and ſo in ſome ſort do the proceſſe there- 


upon.And there it ſeems by ſome books, 2. ff wi 
that if it be laid in the fanie County, ir aid Theds 


where the executor dwels, he muſt take 
notice of it at his own peril. But this J 
take not to be Law, nor is there any great 
opinion that way: and although to make 
it more cleer, the Executor in King Hey. 
the fourth his time, eftranging himſel fe 
from notice of the ſuit before payment 
to others, did alledg that the action was 
laid in a forraign County; that is no 


I great proof that if his abode had beene 


in the County, where the Action was 
r „ he muſt have taken notice; 
but chus it was cleerer, and a little ſurplu- 

ſage hurts not. Ee EO 
Now betweene a debt by obligation, 
& adebt for rent or damages upon a Co- 
venant broken, I conceive no difference 
nor any priority or precedency,but it is at 
the executors diſcretion to pay firſt which 
he wil, as if all were by bond. So _ 2 

* 0 


The Officeof | 
of rents behind and unpaid, as I canceive; 


but touching them; principally intending. 


. | leaſes for divers confide- 
rations are to be had, and ſome diſtincti- 
om to be made: as firſt, between rent be- 
hind at the time of the teſtators death, 
of which that before ſaidis to be under - 
ſtood, and that which — behind 
after, next between ſuit for the rent by a- 
ction of debt. and by diftreſs and avowry. 
As to the firſt difference, if the rent grew 
due fince the teſtatots death, then is ic 
not accounted in Law the teſtators debt, 
for only ſo much is in Law accounted a. 
ſers to the executor as the profits of the 


leaſe amounted to over and above the | 


rent, fo as for that rent ſo behind the ex. 
ecutor himſelf ſtands debtor, as hath been 
reſolved, anditherefore he is ſfaable in 
the Orbrt and Detinet; wherens for rent 
behind in the Teftators life, and all other 
the debrs of the Teſtator, be aw be ſued 
in the Detinet onely. Hence it muſt fol- 
lo, as it ſeems, that an executor ſued for 
n bond or bill, eannot (except in 

ſome ſpecial caſes)plead a paiment or re- 
covery of rent prown due ſince his teſta- 
tors death; though of rent behind at the 


time of his death it be otherwiſe. And yet 


here 


— 
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here again another difference or diftin- 
ction is to be raken, i. where the ptofits 


of cheleaſe exceed oi rent, and where 


the rent is greater than the yeltly Value 
of the profirs; for even there, as e | 
is ſhewed, the exectit . if be have af Nets; 
is tied ro the holding of the aſe! and 
ern. the rent, ind conſequently 
och ſo much of that reti as exceeds the 
yearly profit, ſtand in eas degree the 
teſtatorz debt, wich other debte by Ipeci- 
alk yz and y age ain to xe. onſic 21 
oihe, what if the Acbe of the teftatgt 
e payable reſently at his ea 
before the time N rent tau g tow 

Me gijda this Leaſe, man I the 


| Full value of eteſtitors ods; may not 


then che executor, tough he do not Lan: 
thoſe debts before "the tent day (fort 
would cake rhe Luſe 'cleer ) waive the 
terme; for if he tray, then haply if he 
do not ſo; Bur ſhall d *paiment of any 
of this rent wane god. do Pay any 92 
of the debt ialty, it Play lier 
biel, and A bod, as tiap 
* yg on the one 


that tie : Could cor waive it 10 
MW 12100 betauſe thereby he 


She fig 
+ ſtood Uyually liable * chat debt, hey 


* . 
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- ing once due, as the other debts by 0 


alty. On the other fide it may be 
that wore ps h the debes for rent, and upon 
all be admitted to be in nature 
equal jo t the caſe bing put of rent not 
dhe ac che time of the teſtators death, it 
was not then a debt nor duty, whereas a 
bond makes a preſent debt and duty, 
though not preſently payable, the day of 
payment being not yet come, ſo as this la- 
ter is diſcharged by a releaſe of debts, or 
duties, and ſo is not the former. So to leave 
that point unteſolved, let us next ſee whe- 
ther in ſome caſe, though the rent exceed 
not the yearly value of che Land yet even 
kbat payable aſter the death 1 the Te- 
ſtatot may not ſtand in moſt part, if not 
wholly upon the Feſtators ſcore as his 
debt, as wel as if jt had been payable be- | 
fore his death. Poſegthen,thar thewhole | 
or half years rent is payable at the An- 
nunciation of our 7 and ther the te- 
ſtator dieth two or th Jl 725 or ſome 
like ſhort time | er cer- 
coy 15 5 de 9 if 
it ſhou ay t is ati e exec tors 
ſhoulders in beten Tea le. Winter 
dayes profits w ch ee Bur ſurely 
fince che raking 1 the profits induce 


the 
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| the Law to lay the rent upon the Execu- 


tor as his own debt; therefore as where 
the executor had the profits for the whole 
year or half year, except ſome few daies 


incurred in the teftators life time, thoſe. 


few daies will be unregarded according 


to the rule, De minimis non carat lex, and 


the whole rent ſhall lie upon the execu- 


tor as his own debt. So on the contrary 
part, where the whole year or half years 
profit except ſome few dayes incurred af- 
ter the Teftators death, the rene becom- 
ing payable fo inftantly after the tefta- 
tors death, muſt in reaſon lie wholly upon 
the teſtators eſtate, as to me it ſeemes. 
What if to this I adde that the teſtators 
cattel wherwith the ground was ſtocked, 


doe depaſture and devoure the profits 


all the time after tlie teſtators death, till 
the day of payment of the rents? Nay, if 
the rent were payable at Aich. and the 
Annunc. and the Teſtator dies a few daies 
after Mich. the rent being of, or neer the 
value of the land. it wil then be hard that 
the executor ſhall for this Winter profit 
pay the rent out of his own purſe, eſpeci- 
ally if che whole years rent be payable 


at that one day, as in ſome caſes it is; or 


if the whole years profits were taken in 
| P 3 the 
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the Summer, as in eaſe of a leaſe of tithes, 
it is ſo alſo of meadow grounds uſually 
drowned in the Winter, So if thelcaſe 
be then to end, not having a Summer 
halfe year to ſucceed, and make amends 
for the Winter: or if the Winter halfe 
year be the latter balfe, tbe leaſe begin- 
ning at Lady day, ſo that there is but a 
Summer ſor each Winter following, and 
not any for the Winter paſſed. Of like 
conſtderation with theſe, is the cafe of 
a leaſe of waods fora rent , which being 
fellable but once in eight or nine years; 
now if the Leſſee having made the laſt 
ſale and felling before his death, the Law 
ſhould caſt the rent upon the executors 
own eſtate for the time future, it ſhould 
lay loſſe upon him, which is againſt rea- 
ſon, and contrary to the nature and diſ- 
poſition in the Law, even in this particu- 
lar. As appears by this, that ſhee enables 
an executor to pay himſelf before ary 
debt of equal.nature.ſo as ſhee more ten- 
ders an executors indempnity, than any 
other creditors ; therefore I think that 
with, & upon the differences above ſhew- 
ed, even rent growndue after the teſtatort 
death, may in ſome caſes be the teſtators 
debt paiable equally with debts by bond. 


— 
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But here I conceive that if the Executor 
were in ſuch caſe of deſtitution of aſſets, 
as might juſtifie his waiving of a leaſe o- 
ver-rented , hee then may waive the 
terms reſidue, becanſe for the futute the 
profits will come ſhort of anſwering the 
rent, though at the firſt, and ſo in the 
total, the profits did exceed the rent. 
And if for want of waiving where hee 
might, this rent fall upon him, che paiment 
thereof would be no excuſe againſt ano- 
ther Creditor, nor as to him be a good 
adminiſtration, for 7gnorantia juris non 
excuſat. This is pertinent to our preſeqt 

conſideration, which debt may with ſa 

ty be paid, leaving another unpaid; and 
the hazard of executors by ignorance of 


' the Law hath been a principal motive to 


my writing theſe diſcourſes in Engliſh. 
Hitherto we have only conſidered, as I 
think, of rents, as they be recoverable by 
action of debt. Now let us ſee if there 
may not be ſomewhat different conſide- 
rations touching diftraining for rent, and 
ſo coming to recover it by avowry. Put 
we then the caſe that an executor hath 
fully adminiſtred in payment of debts by 
bond, and after the leſſor or re verſioner 
cometh and diſtraineth for arrerages of 
P 4 rent 


Wo 


1 
rent due in the Teftators life; can the ex- 


Te Office of 
ecutor in barre of the avawry plead fully 
adminiftred,as he might have done, if an 


action of debt had been brought for theſe. 


arrerages ? doubtlefſe1 think no, nothing 
ſhall hinder the levying of the rent upon 


the land, ſo long as it is enjoyed under the 


title of the leaſe,except the Land come to 


the King, upon whoſe poſſeſſion no di- 


ſtreſſe can be taken: I thinke therefore 
that the executor, who paid out of his 
own purſe to the value of this leaſe (for 
ſo I intend the caſe, and elſe could he not 
ve fully adminiſtred, as in the caſe was 
he ſhould, I ſay, have abated in the 
price and valuation of the Leaſe, as well 
the arrerages of rent, as the rent futurely 
paiable, both being equally leviable upon 
the land; and if he ſo have done, he is no 
loſer by paiment of this arrearage: but if 
truſting to the power of an Executor, and 
to the plea of fully adminiſtred, he did 
not ſo, but disburſed in reſpect of the 
leaſe to the ſull value, without ſuch a- 
batement, he muſt bear the loſſe of his 
own ignorance. He might alſo another 
way have helped himſelf;viz.by payment 
of that arrerage; leaving other debts by 
ſpecialty unpaid. And what if ſuits were 
Ms” ; preſently 


UN! 
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_ preſent] commenced upon the teftators 
death, before he could make payment of 
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the rent bebind, whether might the exe- 
cutor then plead this debt for rent, as 
he might a debt by judgment or ſtatute? 


and ſurely me thinks it probable that he 


might, becauſe it is a debt from which he 
cannot be freed by payment of the other 
debts ſued for by ſpecialty, Iftherever- 
ſioner would alſo commence ſuit before 
judgment had for the creditor by ſpeci- 
alty , then might the Executor hel 

himſelfe by confeſſing his action firſt ; 
but this perhaps the reverſioner would 
not conceiye ſafe for him, ſince that way 
the others miglit get judgment before 
him, and ſo he might lofe both his ſuite 
and his debt; whereas holding himſelf to 
the courſe of diftreſs, the leafe continu- 
ing, he hath land at the ſtake for his 
debt. What if he diſtrain and avow ? may 
not now the executor pay him, or at 
leaſt confeſſe his action or avowry, ſo as 
he firſt having judgment, may firft be ſa» 
tified > Surely after ſuit commenced, I 
ſee not how the creditors by bond can ſo 
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be prevented, at leaſt without judgment 


had for the rent; yea, though ſucha judg- 
ment be had, yet becauſe the judgment in 
that caſe is not that bee ſhall gy 
: | the 


See 13.K. 2 
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31 Attain- 
der of . os 
party di- 
ſtraind ſhal 


the ſumme due for rent, but onely that 
he ſhall have a returne to the pound of 
the cattel diſtrained for the rent, it is 
queſtionable whether the payment there. 
upon of the rent ſhall prevent the judge- 


ments after had in the ſuits upon bonds. 


Bat I think it ſhall, becauſe although it 
be not an expreſſe recovery of the rent, 
yet it is ſuch a judgement com pulſary for 
the ſame, as makes the payment ine vi- 
table and of neceſſity. And where be- 
fore we have made the queſtion only be- 
tweene the ſaid rent-debt, and the debt 
by obligation: let us now put the caſe 
between the rent · debt and the debt by 
ſtatute or judgement. If then the Leſſor 
after death ofthe Leſſee diſtraine for the 
rent behind, part of the Teſtators cattel, 
and after there come a writ of execution 
upon a judgement or ſtatute of theTeſta- 
tors; whether ſhall theſe beaſts in the 
pound for rent be delivered in execution 
or not, admitting that without them 


there be not goods ſufficient for ſatisfa- - 


ction of the judgement or ſtatute? And 
ſurely I think they cannot be delivered 
in execution: Firft, for that they are in 


— the cuſtody of the Law, as in String-fel- 


Nigg 


lowes caſe, though there the Kings pre- 
| rogative 
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rogative dvertopped that point; yea, ſo 
I chinke, though they be replevied, for 
that they are to be. returned to the 
pound, if judgement paſſe for the avow- 
ant, to which purpoſe ſecurity is given, 
ſo as they ate but in the caſe of a priſo- 
ner bailed, who ſtill is in ſome ſort in 
cuſtodie. Secondly, for that this rent 
incident to, and deſcendable with the re- 
verſion, bteeds a debt of a real nature, 
and ſo of more dignity and worth then 
debts perſonal, Thirdly, for that the 
Land ler (as in a ſort debtor) ftands 
chargeable with this diftreſs from- the 
very time of making the Leaſe, as either 
by a contract real of quid pro quo, or ta- 
ther by an operation of Law or Legal 
conſtitution, or ancient cuſtome of t 
Realme, withont any contract of per- 
ſons. Laſtly, for that the Leſſor doth 
not diſtraine the cattel therefore, ot in 
that reſpect, for that they are or were 
the goods of the Teſtator, but for that 
he found them levant and couchant up- 
on the Land which muſt afford his rent, 
or a diſtreſſe for it if behind; ſo as if 
they had beene any under tenants or 
ſtranges Cattel, they might have beene 
diſtrained. Some may perhaps _—_ 
this 


Py 
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this reaſon why theſe impounded cattel 
ſhould be delivered in execution, viz! for 
that where otberwiſe the credicor by fta- 
tute or judgement ſhould loſe all or part 
of his debt, yet by this relief done to him 

ſhall not the Leſſor loſe his rent, for that 
he may at any time after diftraine any 
goods or t᷑attel found upon the ground 
at any time during the continuance of 
the Leaſe. But here, beſides the point of 
delay and ſtay for this rent, vhich to ma- 
ny is the ſole meanes of maintaining 
: heir houſholds and families; this fur- 
ther is conſiderable,that perhaps the leaſe 
may be neare expiring, perhaps ſo high- 
ly racked and tented, even to or above 
e value, as that the Executor having 
his Teſtators ſtock taken from it and him 
execution, will not ſtock it any more, 
and ſo the land lying freſh, if the Leſſor 
ſhal loſe the benefit of his former diſtreſs, 
he ſhall be perhaps without remedy for 
his . of rent. And if the caſe were 
of a diftreſs for rent behind after che Te- 
ſtators death, I conceive though not ſo 
| ſtrongly, for moſt of the reaſons above- 
_ ſaid, that the Law would be all one as in 
the other caſe ; for though in this caſe re- 
ſpect ſhall not be had te che ä 
oſſe 
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loſle upon whoſe goods the Law cafts this 


debt, though not the other, yet here the 


point of loſſe muſt fall either upon the 


Leſſor laſing his diſtreſſe, or upon the o- 
ther creditor by ſpecialty or record lo- 
ſing wholly or in part his debt. And in 
reſpe& of this local tye upon this Land 
for payment of the rent, whereto even 
the fealty ofthe Leſſee and tenute of the 
land bindeth him, I thinke no act that the 
Leſſee can doe by entring into bonds or 
ſtatutes, or having judgement a gainſt 
him can hinder the leſſor or reverſioner 
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from taking his remedy upon this leaſed - 


land for the rent therfore due ther 
any other creditor ſhall be a loſer in bis 
debt. Doubtleſſe if in barre to the a- 
vowry for this rent due either before or 


ſince the Teſtators death, the Executor 


will plead that the Teſtator was. indebted. 


| 1000, 45, by Matute, recognizance, or 


judgement, which is more then all his 


goods amounted unto, it will be no good 


lea, but may be demurred upon. What 
K he pleade ſo much debt of record to 
the Crowne? ſurely I doubt whether 


but rather 


* 
U 
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this plea will be allowed in any other 


Court then in the Exchequer; yet if theſe 


arrerages of rent ſhall be levied * 
the 
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the Land, ſo as either tlie Executor 
muſt pay it, or loſe the cattal diſtrained 
by æ returne irrepleviſable, and then 
ſhall not have ſufficient to ſutis fie the 
debt to the Crowne: I ſee not how he 
ſhall well eſespe, when purſued in the 
os to make up this Crowne debt 
ont of his owne purſe, which is hard. 
For this we may pitch upon as a Maxi- 
ine add principle,thatan Executor, where 
ho defatilt is in him, ſhall not be bound 
to pay more for his Teſtator then his 


Foot! amoumt unto. Againe, it is à rule, 
| at 


ILA 


there nothing is to be had v juſt- 


iuiabiæ nm et Dei, ſed diabbli. On the 

| — e faid,, that if Land 
Leaſed come to the King by grant, out- 
lawry, or ocherwife , rhe rent reſerved 


cannot be hilfained for; aid therefore 


it is not very unreaſonable nor incort- 


ruent that the Kings intereft for his 
ebt ſhould take the diſtreſs of a ſubject 
ſtand by and give place. This therefore 
among other ofthe premiſes doe 1 leave 
a$4 quere: nor is it altopether —_— e 
| able 
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ving, or miſſing to reſolve, Ihope 1 ſh 
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fitable either for an Executor or creditor 


to know what wayes and paſſages, what 
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caſes and contingents be doubtful.,and 


hazardous, And if in theſe unbeaten 
athes where our bookes and relations 
ave held me forth no light, expteſſe, 
or particular, I have erred in miſ-r 


a 


without difficulty obtain pardon. :. . . 

Now let us conſider of aſſumptions or 
promiſes made by the Teſtator - upon 
good conſideration; the performance 
whereof or making recompence and ſa- 
tisfaction for not performing, doth lye 
upon an. Executor as before is ſhewed. 


Not reſol· 


ü — 


Theſe therefore are to come behind and 


give place unto all the former, ſo as an 
r _ .or ae theſe ſued, may 
p ts by ſpecialty , rent, &c. g- 
mounting to the whole goods. And yet 
theſe debts by contract or aſſumption ex- 
— ate to be ſatisfied before Legacies 

to be had Firſt, becauſe by the common 
Law of the Land thoſe are recoverable; 
ani ſo are not Legacies: next becapſe,as 
our bookes ſpeak 


88. b. Dos. 
& Stu. lib. 2 


e, it concernes the ſoul N11. 


of the Teftator to have «s alieuum, all 
duties and debts to other men ſatisfied - 


before the debtars voluntary gifts or be- 


queſts 
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or ſimple contract, are to be ſatisfied be- 

: the reaſonable part of the wife or 
children, to which by cuſtome in ſome 
Counties they are intitled, ſee 21. Ed. 4. 
At. 8 * dea edit. — 
| at in an action upon the caſe 
2 of neceſſity to lay or fot forth in 
the declaration that the defendant hath 


; &= fo. Aſſete to pay all debts by ſpecialty, and 
. 2 W but if⸗there * the defer. 


ant muſt alledg that in his "excuſe, for 
2. Keie alle preſumed” that he bath af. 


Tete. So alſo in an action upon a caſe ' 


rounded upon the Executors own al. 
mption to pay his Teftators debt: and 
yet as the L . Cooke conceives, and upon 
geo reaſon as to me it ſeemes, if the Ex- 
| 8 ſo promiting had not aſſets ſuf 
ffeient in his hands to pay this debt pro- 


miſed, he pleading non aſſumpſit, ma 
ivethat i in evidence, for then the co 

. deration faileth, as alſo if chere were no 

fſuch debt due, ſince the plaintiff could 

' not have recovered if he had ſued, and ſo 

bis forbearance to ſue was no+ valuable 

conſideration. | 
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veſts, Als theſe debts by a ſſumption 
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CHAP. XIII. 


of Devaitation or Waiting. 


„ 


i our Saviour Chrift, doth ſay or enjoyne , 


viz. that they muſt be found faithful F 
The ſame is required of theſe leſſe or 


-inferiour diſpenſers, the executors of 


mens Wils : and hereof they are to be 


regard ful, not only in reſpe& of eſcaping 


damage to their own eftates, but more e- 
ſpecially in reſpect of an oath which di- 
vers of our books mention ta be taken b 

executors. And in one of the books of 
relations of caſes in the twentieth year of 
H. 2. his time, there is an expreſſion of 
three things whereto the Office of an 
executor tieth him. 1. To do truly, and 
thereto are they ſworne, ſaith this book. 


2. To be diligent, viz. with ſedulity to 
attend the diſcharge of the truſt. 3. To 
doe lawfully ; nor well can this latter 


ithont knowledg what is: lawfull 
Q 9 
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or required by the law. Now what is 
formerly ſaid of the right method and 
order of payment of debts , diſcovereth 
in much pare how, and by what * 
an executor may waſte and miſpend his 
teſtators goods, and conſequently incur 


a devaſtation, and ſo make his own goods 


liable. But of that more fully and par- 
ticularly by it ſelf. and herein we will con- 
ſider of theſe parts, 


: 1. What de ſaid to be a waſting 
or devaſting, and how many waies that 


may be done. 
2. Who fhall by chis act be charged to 
yeeld recompence. | 

3. Who ſhall take the benebt or ad- 
vantage of it. Ae 
4. How farre or in what meaſure the 

advantage ſhall be taken. 
5. What way, or by what means it 

ſhall be had. | | 

As tothe firft , this waſting is done 
divers wayes. 1. By the Executor his 
plain, palpable , and direct giving, fel- 
liag, ſpending , or conſuming the Te- 
ſtators goods after his own will, leaving 
debts unpaid, 2. By paying what is not to 
- be paid , which yet is to de underfiood 
where there are debts payable and - 
paid. 
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id. 3. By the way formttly diſcour. 
ed of, vir. the not Nieren the right 
werhod and order of paythent. 4. By af- 
ſentinꝑ to x — having a thing be- 
neathed, dedts being unpaid. 5. By ſel⸗ 
Ing good of the Teſtators at an vader- 
value, for (be rhe appraiſtment what it 
will, and tet him fel for what he wil) he 
mut ſtand tharged to the beſt and utmoſt 
value towards the creditors. Let ifupon a 
judgment againſt the teſtator or the exe- 
cutor, the Sheriff ſel ſome of the teſtators 
odds at an under valut, this is no va- 
Nation ofthe executor, for this difference 
Hoy thief Baron makes. But ſince an ex- 
ecutor may haply prevent this act of the 
Sheriff by paying the due ſum upon ſale 
of the teſtators goods at the beſt value or 
otherwiſe, he is ro be blamed to leave it 
to the conſtience of the Sheriffe or Un- 
der-ſheriffe tather. 6. And laſtly, this 
may be done to che exerutors ſmart by 
andue, vix. not legal diſcharging of any 
debt or duty pertaining to the teſtator, 
and that divers wayes requiring beedful- - 
neſſe. As if an executor upon à bond of 
ewo hundred pounds forfeited for pay- 
ment of 1001, accept go? any rel or 
perhaps allo ſome = coſts, or damage, 
*. 


and 
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and give a releaſe or acquittal of the 
whole forfeited bond, or of all actions, or 
upon Record acknowledg ſatisfaction 
1383. Bien upon judgment had. Thi is a waſting 
; of fo much as the penal ſum is more then 
Yer on the is received, and ſo far his own goods ſtand 
o ber ſi le, if liable to creditors not ſatisfied; and fo 
by payment doubtleſſe is it if he do but give up the 
ofa get bond having no judgment upon it, though 
fu 2 forteir- hee neither make releaſe nor acknow- 
ed bond of ledge ſatisfaction. But his verball a- 
bean ad mi: greement to require or ſue for no more, 
 viſtearburof or his giving a note of receipt for ſo much 
27 8.6.p. as he hath received, or delivering of the 
Firz. init. bond into a friends hands, or into a Court 
of equity in way of ſecurity tothe, deb- 
tor that he ſhall not be ſued for more, 


is no devaſtation , ſince ſtil the reſt in 


law remaines due and ſuable. So this 
ſets no more upon the executors ſcore 
then he received, But let him take heed 
of releaſing, except he be ſure there be 
no other debts demandable. Nor only is 
there danger in releaſing of debts, but of 
treſpaſſes or other cauſes of action alſo. 
As if one take away goods from the Te- 


ſtator,or from his executor; If the exe- 


cutor make him areleaſe, this is a deva- 
flation, and makes his own goods liable to 
| the 


”_— 


tt 1 


— a 


an ExicuroOR- 
the whole value of the goods releaſed |, 
. as appears by Ruſſel; caſe, where the te- 
leaſe of an infant executor to one who 
had taken and committed to his uſe Jew- 
els and goods of the teſtator, being plea- 
ded, the releaſe was therefore held void 
in reſpect of nonage, for that if it ſhould - 
have ſtood good, it had amounted to a 


- Devaſtavit, and made the executors own 


goods liable; which, bis infancy conſide- 
red, had been hard. Another way of diſ- 
charging,dangerous to Executors, is ſub- 
mitting matters of debt or duty, or touch- 
ing goods taken away, to arbitrement. For 
if by the award of the arbitrators the 
debtors or wrong doers be diſcharged or 
acquitted without making full recom- 
pence, the reſt of the value will (as to o- 
ther creditors ) fic upon the executors 
Skirts, becauſe it was their voluntary act 
thus to ſubmit it to arbitrators. Thus may 
executors fall undet prejudice, not only 
by wil ful waſting or unfaithful miſtarri- 
age, (wherein they are not to be pitied) 
but through incogitaucy and unskilful- 
neſſe alſo. Nay, I may ſay truly, that itis 
very hard fot executors in ſome caſes to 
walk ſafely: for beſides that to find out all 
jadgmeats & recognizances by or againſt 
FT. Q3 their 
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their Teſtators, is of ſome difficulty 
more then for ſlatutes, whereof by ſearch 
in an Office deſery may be had; yet with 
this diſſerence, that ſbatates Merchant. and 


1 execate?s, though not inrolled, 
alden againt purchaſers of the conu- 
fors land they be nat of force, if neglect 
be of inrollment within three manths. 
But where ſtatutes or recogaizances lie 
for performance of cavenancs upon ſale 
or leaſe of lands, marriage. agreements, 
or otherwife ; bow hard is is fer Fxe- 
cutors to. know whether any eovenant 


bo broken or not; how hard to. be fore 


they find out all bond, bilæ eovenants, and 
articles in writing made and kept by o- 
thers, whereby any mony i» de and pay- 
able before debts by contract ox legacies, 
as alſo all promiſes or debts by eostract 


zud demand, and whether fome ſuch thing 
er mean of publication were vot fit to be 
-enaRtes, let the judicious conkder. To 


' attaine to dh knowledg of the refiagors 


de bts, P remember that it is hy the Lord 
— — that in King Her, the 8. 
bis time, Sir Edmur® K nightly being exc: 

a 


ftatures ſtaple may be and ſtand eſſectual 


1 legacies? For the law 
hath preſcribed no time for their claime 


| 


SE 


hw 
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. cntor to Sir william Spencer , made 


Proclamation in certain Market Towns, 
that che creditors ſhould come by a cer- 
tainday,and claim and prove their debts; 
but he for this was committed to the 
Fleet and fined. For that none may make 
proclamation ſaith the Book, without 
warrant or authority from the King, ex- 
7 Majors and ſuch like Governours 
of Towns, who by priviledg or cuſtome 
may ſo do. But the dangers are only 
where there is not ſufficient of the Te- 
ſtators goods and chattels to ſatis fie 
both, debts and legacies. For where 
there is ſo, the. executor is not in any 


ſuch hazard as aforeſaid. This deſcry of 


danger may breed caution , and Qi ti- 


ment cavent, & vitant. 


As to the ſecond, we ſhall have in con- 
ſideration two ſorts of perſons, videlicet. 
1. His executors, there being many times 
divers executors, and the waſte or deva- 


ſtation done but by one. Next the Exeru- 


tors own heirs,executors and adminiſtra- 
tors, viz.whether he dying,this act ſhall: 


fix ugon them like charge and burden for 


ſatisfaction, as upon himſelf ſhonld. have 
lien in caſe he had lived. 


Touching his companions, though all 


Q 4 together 


2 


—. make but one Executor, pet 


al. zz the miſ- doing of one ſhal not charge the 
Kelw. rep. reft; nor make their goods liable to re- 


fol. 23 


ah FA compence : as both appears by the Book 


mg kr of entries, and was alſo. held in the time 
che wir of Henry the ſeventh, Anno 12 of his 


iſſued a- Reign. Yea of the ſame opinion were the 


Slot only Judges twice in the late Queens time, 
P 4-H 8.rot- . firſt in a caſe betweene Walter and 
Tr.44 nliz. Sutton, in the common Pleas, and ſhortly 
Pal. 36 Bliz. after in the Kings Bench in a caſe be- 
| tween Haxkeford and Metford ; though 
theſe two caſes be not reported in Print. 

And ſurely this ſtands with rules of Rea. 


ſon or Juſtice, that each ſhould bear his - 


own burden: If it were otherwiſe, many 
would decline, and abandon executor- 
ſhips as very dangerous to the moſt bo- 
nel and faithful, in caſe they were ſub- 
ject to wracking by the miſcarriage of 
their Colleagu t. 

As for the Executors or Adminiſtra- 
tors of the waſting executor dying before 
he have borne the burden of this miſ-do- 
ing.F have found contrary opinions even 
in the late Queens time. For firſt, in the 
E xchequer it was, conceived to be as a 
treſpaſs dying with the perſon, as coming 

| within the Rule, Adi perſonalis moritur 


Py 
1" 
8 
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Fun perſona, But in the ſaid caſe of alter 


and Fut ten, the court of Common pleas 


- was of contrary opinion , viz. that this 


was not eſcaped by the death of this miſ- 
doer, but the law would purſue his execu- 
tors or gdminiftrators,and lay npon their 
backs the burden of recompence or ſatis- 
faQion ; for that the teftator or inteftate 
doing this wrong had made himſelf to be 
debtor. in the firſt teftators ſtead, and 
therefore they who repreſent his 


ſupply; and this later opinion was ſome- 
thing in time after the former, Alſo be- 
tweentheſe two times was there an opi- 
nion in the faid Court of common pleas 
agreeing in part with this later: For 
there a judgment being had againſt an 


| Executor, and the Sheriff upon the Fieri 
fac. returning that there were no goods 


of the Teſtator in the Executors hands, 
and then this exccutor dying, A Scire 
facias upon a ſuggeſtion of devaſtation 
by the ſaid Executar deceaſed, was awar- 
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Mich. 81 
& 32 Blix. 
Tr. 34. Eliz. 


ſon 
muſt with his goods make amends and 


Tr.34+ Blix. 


Mich. 32 & 
33 


ded againſt his Executor , and that u a 


good debate, and ſhew of a Preſident, 
left, and reported by M. penour, in King 
Hen. 8. his time. And it was then ſaid ta 
have beene cleare, that if a devaſtati- 

on 


The office of 
one had been returned in the lifetime of 
the ſaid waftfil Executor, his Executor 
then ſhould have heen gore. v Alfthe 
doubt was, for that here that was not 
done in his life time; yer av laſf affirms, 
tively (as above is ſnewed) che refoltit?- 
on Was. | 5 
Touching the third paint, viz. to 
whom the advantage of waſting ſhall 
accrue, or who by reaſon thereoffhall 
charge this waffing Executor. Put we 
the caſe, the Teſtator ſtood indebted to 
F by Statute, and to F. & and P, by ſpe- 
ciaſry, not of record, as Bond, Hill, &c. 


* 


and the Executor having no more in Aſ- 


ſers then only an hundred” pound, and 
thiz all being due to P, lie payerh him 
the whole hundred pound, not N a- 


ny ching fe to fatisfic any of the reft of 
e Cr 


irors: hereby wrong is done to 
none hut , who'was a Creditor by Sta- 


tute and therefore he onely ſhall make 


chis Executgr ro pay the like ſumme out 
of hiv one goods, . fince as to him onely 
this is a deyaſfarion for that ic was ar his 
election to pay off the other Creditors , 
which he would. na ſuĩte being commen- 
eed by any of them; conſequently no 
wrong was done to , nor C. — (x | 
c 


an ExuxcUuTOR. " " 035 
ſuch debt bad beepe by Statute, but all 
bad been Creditors hy ſpecialty, and 4 
anely had commenced fait, and that 
known to tha Execytor; now if after, he 
payed all to D, he ſtands only as to & li- 
able in bis avne gaads, and not to I nor 
C. Bat if the Executor had onely paid a 
Legacy or debt by contract, leaving no- 


| thing for ſatisfaction of the debts by ſpe- 


eialty, then had he food equally lyable 

to each ofthe other Creditors, Capiat qui If upon fal 
capere poteſh, vin be who firſt could reco- plz 
ver, or by the. voluntary act of the Exe. ed wone, 
cutor, cavld obtaine payment, muff be i nne 
preferred, if the ſumme would reach age 
50 further. For it (hall by thia wiſhay- of thi a.. 
ment. or miſconverſion ſtand with the E king up the 
ecutor, as if he had not payed it nor de- whole fun 
parted from it at all upon the matter, and how there 
therefore I doubt not but it is free for — thall 


S 2 a 2 $a i512 Ii hy 
him to give the advantage of this bis er- Tere aid 
rOr, co which creditor alty he wil, another. | 


ſo as . Rand free from all mens. 
no ſurpluſage remaining, nor any creditor 
of record being For if here be any debt 
upon tecord, the Executor ſued byaCredi- 
tor upon bond, may dot wichſtanding this 
his waſting, plead in Bar of chis ſuit, that 
chere is fuch, a tecord of a debt _— 
tisne 
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tisfied, and that he hath no more then 
that debt amounts unto , and ſo admit 
ſo much ſtill in his hands as be bath miſ- 
adminiftred, though in kinde it be not in 
his hands, but miſpent, or unduly payed, 


as aforeſaid. And what is before ſhewed 


of the S before Bonds, 
in taking the advantage againſt an Exe- 
cutor for devaſting or waſting; the ſame 
1s to be underſtood of precedency of 
judgements before Statutes, and debts to 
the King before judgements, &c. * 
As touching the fourth point, vic. how 
far the Executor thus waſting ſhall incur 


damage or make his owne goods liable: 


+ Doubtleffe no further then the value of 


the Teſtators goods waſted of miſ- ad- 


miniſtred. Therefore if one have ad- 


vantage thereof to the full ſumme, no 
bother after ſhall, for he is no further a 


... treſpaſſer or wrong doer, nor is the Teſta- 

tors eſtate any further, or deeplyer dam - 
nified. And as damages for treſpaſſe are 
© be proportioned to the value of the 
wrong done, and loſſe ſuſtained : So al- 
eu this caſe the Executor by his miſ - 
oing, doth not draw upon Himſelfe his 
Teſtators whole debts, but, ſo much only 

as the goods amounted to, which he — 

| miſ- 


Ford and Mderford, for there the Jury find- 


ay E xincurO'n: 


the caſe in K. Ed. 3. where the value or 
quantity is found, eſpecially of the goods 
adminiſtred wrongfully,though there b 
3 n and in Fut tons caſe it 
was expreſſey held, that each Executor 
ſhould anſwer for ſo much as he waſted. 
Now for the fifth and laſt point, viz. 
how,and in what manner relief ſhall be 


had upon this point of waſting, for him 


to whom it pertaines : Firft, this is to be 
obſerved, that incaſe where the verdi& 
paſſeth directly againſt the plantiffe, no 
devaſtation can come in queſtion, for 
that no judgment being for the plantiffe, 
no writ of execution can iſſue; and there- 
fore if upon the iſſue of fully adminiſtred, 
it ſhall appeare that there hath been a 
devaſtation which cauſeth Aſſets to faile, 
then muſt the Iary finde that the defen- 
dant hatbAſers,and not find a devaſtati- 
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miſ-adminifter , and which ſhould have 
gone to the payment of the Teſtators 
debt, if he bad not ſo miſguided himſelfe 
in the office of Executorſhip; which de- 
fault he muſt repaire or make good. And 
this proportion ſeemes to me proved, by 


41E3 31 


on, as was reſolved in the Kings Bench pat; Bl. 
inthe late Queenes time between Haxke- in 6. reg. 


ing 
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de office of 
inp a devaſtarion, v3z. a firrender of 1 
leaſe for yeates, left by the reftator, i 
was held void, and nugatory, and was not 
regarded by the Conre, which faid, that 
muſt come in by che Sheriffs returme, vix. 


non the Fier facias. Thus uiſets being 


found in the exccutots hands, Judgmer 

is given for the plaintiffe to recover Nis 
debt, and to have it levied oftheſe affets ; 
nor is this finding of them by à Jury a- 
gainſt truth, though chey be waſted, and 
o hot to be bad in kind: for the execo- 
tor bath them in right, ſinte he harh nor 
rightfully parted from them; acrordimꝑ to 


the rule, P*o paſſeſſore habetur qui dolo ( or 


rs) defiit \poſſidere. As in the caſe 


et pat, this waſting cannot come in 


queſtion. for want of a judpmetit for the 
Rene Id alſo where the judgment it 

f extendeth to the executors owne 
goods by teaſon of ſome falfe plea, wher- 
of we ſhall after conſidet: for ſince that 


the conſequence and effect of a vaſtation 


is but to make the executors own proper 
gone liable tothe debe of the creditor , 
this is altogether needleſſt where rhe 
judgment it ſelfe hath laid hold on his 


goods. But now in caſe where che judg- 
Went extends onely to the Teftacors 


goods 


33 . ö & af 2& tant 
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goods in che Execugors hands, let us find 
the way to relieve the creditor , in tafe 
the reflarors goods be wilted by mi ad- 
miniftring or otherwife;for hereabourrhe 
right way hach often bern miſſed, and #- 

| — eaſily may be In phe later end ofthe 
| = xrme this cou — — 
riff returning generally that the Exe 
eutor had 6 0008s, a ſurtaiſe was en- 


ro his own uſe the teſtators goods, where- 
To en e thereof Or e » 
| which be did Nd har e w_ 
— _— rxecutor Had waſted the 
Os; thereupon 2 Stirefacias was 
awarded againſt the — to ſhew 
cauſe why execution ſhomid not be of 
his own x $: — upon two Nilil, re- 
. 
of error was n t. And 
although it were faid for defence of thut 
courſe, that it was uſual in the Common 
Pleas, and more favonrabte then the o- 
} ther courſe, where the Sheriff onely re- 
| tornerh' the waſting , or is ſole Jud 
thereof, whereas here it was found b 


| an inqueſt of Jurors, nad cherenpon « 
Juen wandel yet dae Cow 
reſolve 
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$5 H. per. 
uſers cale. 


Co. lib. 5 40. 
tred, that the execntor bad converted *” 
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reſolve the contrary , and reverſe this 
execution as erroneous: For it. was ſaid 

that upon the Sheriffes returne of Null 

| bona, viz. that there were no. goods of 
£0 f H. H the Teſtator to be found, the plaintiffe 


ſhould have a ſpecial Writ of Fieri fa-, 
See paſtow cias, Willing the Sheriffe to levie the ſum 


Dy ox recovered , either of the goods of the 


bree the Teſtator; or if it could appeare that the 


+ bach g. Executor had waſted the Teſtators, then 
ri facies may to levie it of bis one goods; and this 
. way. as was ſaid, che Executor bath ood 
only, If cn, remedy by action againſt the Sheriffe, if 
*- in. Without juſt, cauſe he levie. it of his 
fol..r, goods; but the other way, vir. When 
© inqueſt is thereupon taken, the remedy 

failes, ſince neither Sheriffe doing ac 

cording to the inqueſt, can be punithe! 

nor the Jurors finding falſely are ſubject 

to any attaint, it being no.yerdi& upon 
iſſue joyned, but an inqueſt, of office, 
which excludeth alſo all challenge of Ju- 
rors. And whereas that booke mentions 
the Sheriffs ſubjection to action onely in 

caſe of his miſ-feaſance or doing wrong, 
I coaccive that he is likewiſe: ſuable for 
omiſſion or nonfeaſance in this caſe, viz. 

for not levying the debt upon the Exe- 
cutors owne goods where proof is made 
| 0 
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of his wafting. And where the book 
mentions this Fieri ſagias to be in this 
manner upon the Sheriffs return in a Sci. 
re fatias, doubtleſſe the book therein is 
miſ-printed, and ſhould be a Fieri facies, 


for in a Sci. fac. the Sheriff canretura.no- 


thing but that he hath warned the party, 
or that he hath oothing whereby he may 


be warned. This then is the courſe there 
preſcribed, that firſt a general Fieri fac. 


goe out, and that thereupon the Sheriff 
return generally that che deſendant hath 


no goods of the Teſtators, and that thete- 


upon the ſaid ſpecial-writ is to iſſue; yet 
the verdict 


in — of the late Queens time, 
b 


ng for the plaintiff upon 


. the ifſnc of fully adminiſtred, the Sheriff 


was not permitted to make ſuch a general 


returne of no goods to be found of the EL P. 185 


d 
heſters 


teſtators, but was ioforced by the Court C 
upon good adviſement, either to levie caſe. 


the debt, or to returne a Deva ſtavit; 


and (o' was done at laſt by the Sheriffs of 
London much againſt their minds; and 
thereupon went out a writ to levie the 
debt of che executors own goods, fir in 
London, and after into Devonſpire, upon 


2 Feflatum that the Executor had 
goods chere: and it was there ſaid tha 


. 


R | if. 


241 


=_” The Office of 

| if no goods could be there found, then 
*he Plaintiff might have a Ciqpias to take 

the Executors body in Execution, or 

an BElegit for the moiety of bis lands. 

But certainly I cannot finde (except 

with a difference) how this courſe of in- 

11 f ct. as reing the Sheriff to do one of theſe two 
1 "can be juſt; as neither could Juftice Ful. 
lb. 6. £ 47, thorp,in the time of K. Hen. thefixeh, ap- 
11 prove it, For a jury of one County may 
elſerhere find aſſets in another County, as was re- 
. may be ſolxed in the time of K. Hen. the eight, 
found by which yet was underſtood of goods move 
«7 .he able, and not of lands. This chen thus be- 
N is ing, if a Jury of Kent find aſſets which be 
3 in London or Eſſt*; how can the Sheriff 
of Kent, 'where the ation was had, ſea- 

For che pl. Ve the debt recovered by: OC Out of 
may if he theſe goods; or ſinde bee cannot, why 


mi ces o mould he be compelled to make n ſulſe 


Acts iy returne of a waſting , when the: goods 
Ccuat aa FEmaine unſpent and umvaſted- in no- 
chis is uſu łher County ? Why rather fhouid he not 
ally dove. [3 ſuffered to return accurding to truth, 
1: 4. Adi. that there is nothing within bi C 

eat fer "5 of: Bayliwick whertof the debt may be 
taFe retum he lewed; ſiner even is ouch tieth him to 


of des dier, make u true returd;? Nor is chi tontrary 


4 


ſui debüum to the verdict, 'firnlidg afſcrrgengrally; 
28H8. 4 4+ 4 and 
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N ſets be ty the * far E 2 au . — 
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* FEN Ur on- 


and ahi e ee Teitaun 
proceſſe may of inte he rip 

County. But in . 

m the plegof fully e Fe 

were gflecs 47 0 — ga 

laid in Afidatefe 3 5 Fs . 


ry of e Ny gich 4 — 

may e aſſez in EIN e 

he ics ws e pn, and held « 

good plea, SHER SOPs Of 

thecrankitoringls aſſets make them 

ſudject to che tice of 4 farraign Jury, 

yet is it not like n act tr 8 » and 

not local, for chat. mpſt be to hee 

done in the place where the ; ae 

— 4 in — ns: fo. But fad — 4 2 Ma. Bro, 
0 joyned npon Fe point, me thinkes n 

K ſhou}1l be ef Eſeæ, where the g- 225 Po 


by the book, the 0 5 Jp- 


they may be real chatttels, viz — 


Jexſed 50 the Heer eder lands f Fe 


him appoinged to h fold for paymene of cob 
debts,whbich as heretofore bath been held 42 C. . 


} n ww! . — cannot 0. 2 Ma. Bro” 


| mop e 
| 


a farreigp urg f. Lit 
wee en 2 58 
ir glectian, they axe not therero come 21 Pl. F 
45 elſerbene is hojden.Here chen SEaccar,” 
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may be the difference, -iz. that if the aſ- 
ſets be found to be in the County where 
the triaſ is there the Sheriff of that Coun- 


cannot returne Nala bona, without ad- |. 


ing that the exectitor bath wafted: 
but if there beno verdi& at all touching 
aſſets, judgment paſſing againſt the exe 


cutor upon a demurrer,confeſſion, Nihil 


pace fer diet, or the like; there may the Sheriffe 
execution make ſuch a return of Nala bona Teſta. 
% County teris, without returning any devaſtation: 
than where _ 2 — 4 either * 
feund- as che ech aſſets generally, got finding in whit 
. place Sos be: 0s eupeeſly fadech them 
— to be in another County, as a little before 
25 Hs Dy we found may be done by a Jury of Los- 
3”, N 8 den, of aſſets in Eſſex. 
ez. In King Hen, the eighth his time, as 
As little after the ſaid ChicheFey , is by the 
12 without Lord Dier reported, the Sheriffe rerur- 
any che Ning upon the Fiersfaczas, that the ene. 
vaſt, reter. cutors had no goods of the teſtators, did 


meer aeg. adde in the ſame*returne that one of the 


ed by the two executors had Waffed, and thereupon | 


Court; and 2 4 n — ee n er 
ſeep 1 37 4 Sei fac. was awarded apainlt him, & up. 
Bros Px. 57 ON Sci ici returned, 8 default made, exe- 
3 cution was adjudged and awarded àgainſt 
A Fiei fa. his goods only, and this courſe of Sei fat. 
er both the L. Hy. (us fſewhere Tfindie re. 
cond:on. ported) & Priſat. temp. H. 6. approved. But 


8 


. 
n — N 4 
* \ OG RE: + > VIS" 


— 


> @ a mc a> 9 wes a> , ß... ws. >> the ti "mes tood 


Q@ 22 — IT mm a rw _ 


UMI 


would not be admitted, then his co- cher $erje.. 
ming in is to little purpoſe for ought : f p.26, 


his on goods, is very agreeable, & purſu- 
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I am perplexed with doubt what plea the. 529 5.49 * | 
Executor coming in upon the Size faci —— 2 
a, could plead; fer. except his denial of for. . 
waſting might be pleaded contraty ro the & Modus 
Sheriffes rerarne, and put in iſſue, ſo as 847: 

to cauſe a new trial after a former, per- 24. But ya. 


haps preceding jugement, Which 1 think 52% ese. 


ants è cunt. 


Ican conceiye. , Here againe it muſt 
obſerved that in the caſe of Chicheſter , 
the judgement was had upon trial of ful 
ly adminiſtred; but in the other caſe in 
the time of King Heury the eight, it was 
upon confeſſion, which is all one, as I take 
it, with condemnation upon Demurrer, 
or von ſum infor mat us, or trial upon Nen 
eſt fact um, to the Bond or a releafe to the 
Teſtator, or the like. Now between all 
theſe, & chat ofC hicheſter there is a broad 
difference, for there the defendant being 
convinced by verdict to have Aﬀets , 
which if they continue not in his hands 
in kind,muft be anſwered out of his own 
goods as waſted, therefore the Fieri fac. 
to levie the debt of the Teſtators gopds, 
if any found, or in default thereof out of 


ant; but in none of the other caſes is there 
any ſuch trial or conviction of the defen- 
R 3 dants 


246 T th offi uf 
| danes bving allcts, F6 as it reſts au} 

' dubings,) 55 th Love _ Rn, 
ILY. to tend oat Jack x writ in that 
e 5 I haverhiaoght, if 1 
Site be fly ew the Ale of Perrifres cafe; 
Rs il ing inte 1 finding 


ttede prece- che conc Je adeion Wert to be b ory, 
2 it, in effect, Icãnòt vphold ad diftin- 

de Gion of contle in reſpect ofthe faid diffe- 
_ aul rence of caſes. Nor itideete doth that 


def; would Courſe there directed preſume that 4 


— 21 executor eit er hath aflers, or hath w 
. Idea 7 5 but commands chat if ſets 
neither, he eh then the levying ſhall be one way ; if 


muſt ſo re- waht * another way, ſo if neither 


turne and 
do nothing 


* 8 


Cen AP. XIII. 
| ds an Executor Re; om wrong. 


nor de- 


> heh as 


want 


— — 
_ . 


a os ys no. wy tun ©» 


a 2 ©  =+« 


f an ExuzcuroR. 
want of ſych conſtitution ſubſtituted by 
the Ordin inary to adminiſter. Touching. 
whom we will conſider i in theſe parts, an 400 
with this method, vis. 

1. What acts or intermedlings of ſuch 
an onè not being executor, nor admini- 
ſtrator by right, ball wake him to be: 


N * 
24 - 5 
7 - 

Oo 


come an Fxecuror by, wrong.5de 5.more 


per flat... 43 E. cap. G. 
rs In hat manner, d N dame 


when another 
— 9 e iz executor or.admyniſtrator, or 


| him&lf after ſuch act becomes admini- 


ſtrator. 
3. Hop far he becomez Jiabſe td erg - 
dicors;and how,andto;wh om, 


4. What acts done by. 5 — tak 12275 150 
as FOR had been an Tae 15 55 
5. dec a pre Kap + Gas 2 4 


As to th 2 — 1 12 
Queene. Mam . and not 10 Dy. 1055 
ſolved. whether. 05 opely ſeifin; ing 
raking 1 4 4 ones, hands t PR of wy 
deceaſe ake one Executor of his 
own Rz08g wit out e 805 

nin eenes : 

ne by er De HE Hee the poſſeſſi· = x00 


kn. 


on, & 8 or medliog with the 30 EL f 


Boch is that which "4 notice to Credi- 
tors, 


\ medleth by ver * 
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whom they are to ſue as executor, 
£5 doubtleſſe creditors muſſ lobk fur- 
before ſoit; for elſe can thi "hot! 
know whether be ſo intermedling be ex- 
5 15 adminiſtrator, not 5 
ow to found cheir faic ri 
7 for gogd 8 ſin 5 7 1 a- 
an executor is qdminiftrator or a- 
Cainſ an ae as executor, will 
O ruinous,anf{ fall to the ground. Yea 
* an Adwicifiritor ſacdas executor 


did got ar" adminifttatioh was 
eee im; egen deni- 
Ha ed that be Was executor ar dminiſtred 
172505 af a bln vl 8255 5g er ——ů it 
gun yet left it doubt- 
18 :, bur e — 4 had been 
to haxe Tru admin ration. &c. 

281 D D268 TING fotini "cafe 11 Ihe Dyer 
id, xk & one, Ali hey a- 
ik 4 600 m Fund fa 1 ow. 


* 
ey. therefor Vyerſeer or condu- 
Ror, ox be EF Letters of the Or- 
dinary ad colt? riß vir Fer get and keep 
the goods in fafety, and one who inter- 
The a wil truly made , 
bur Controlled by x latter wil after found 
and proved, may fret himſelf from being 
zn executor of his un wrong by ſpecial 
plead- 


% 


miniſtring in other manner- is'di\ſonanr; 


4 EX R uTO W. 239 
plesding bow or in what right he inter- n 68 
medled, and traverfing bis adminiſtrinꝑ in 10 H 22 
other manner; and that this traverſe need Let lb. in- 


tra. 321 b 


not. nay may not be, was held in the time where he 


of King Fleury the 6k and v, for that bn fn 


ee e TY Oo" 
ſuch acts amount not to any ad miniftring mil he tra. 
at all: and where no adminiſtring ar ail 140. aber 


is confeſſed, ſuch a traverſe of not ad- 322 where 
letter 
d colli 
and not legall. But let us look back upon Hee — 


theſe ſeveral points exempted by the db. bee 
Lord Dyer, and we ſhafl ſee ſome can- quod & 
tions neceſſary touching them, and their 
ſafe entertainment. Firſt as touching tile 
point of burying the dead, it muſt be un. 
derſtood to be with ſome expence of the 
deceaſeds goods, and ſo it is expreſſed in 
the ſaid book of Hen. the 6, his time: elſe 

for à man out of charity to lay out of his 21 x 421 
own mony (not imtermed ling with the 

zoods of the deceaſed) to bury a friend, 


hath little xolour to involve him ſo dar 


ing in an Extcutorſhip dy wrong 3 da: 
king the caſe then that ſuch perſon laies 
out or expends of the deceaſeds goods 
or many upon his-funeral;-heed muſt be 
taken touching the meaſte and propor> 
tion whereabovr;; though I can give no 
particular and diſtinct limit, yet ys 
e ſſe 


5 = 
therd he ſhip, und reputation? Next, .overſeers . } . 


Rn may onely be excuſed for ſeeking to pre- 


5yÞ— Theoffeed , . 

.  leſſe either meere neceſſity, uig. Church 
duties, 8c, or at leaſt decent ſutable- 
daeſſe to his quality muſt be the hpunds. 
And herein to ſpeake ae I think, this lacy 


HED ter muſt either be utterly excluded „ or 


beld within very. narrow compaſle; for 
bat reaſon, that a Knight or man of 


duigher quality leaving (though perhaps 


| eentniledl Lands of good oy + ey oods 
3 L not ſufficĩent co pay his debts, ſhould 
and 1 


N 5 Sen which-ſhouldſatisfie Creditors., ſpeut in 


. 


752 pompous intetriag of. him for his wor- 


mmer . . Ferve, and keepe the Teſtators goods, 
| not in caſe they expend or diſpoſe there- 
pf. So: alfa far him-whe is authorized 
Vt diſpoſe of any ( though gogds other- 
- wiſe ſubje@&ro-periſhiog, ) it makes him 
an-Executor hy wrong, as was! reſolved 
in the late Qeene time, . notwithſtand- 
ing that by be Ordinaties Letters, he 
was exprelly directed or warranted ſo to 
Ader for ir wong aid, the Ordinary him- 
ſelfe could not ſo doe. As for him who 
ad miniſtred by vertue of a Will, after diſ- 
proved or controlled by a Letter, He 
5 mu 


have an hundred pounds or more of that 


. K dean 


2 


from ſuch a right Executor or Admini- 


an EA R cu ron, a 251 
tunſt not doubtiuſſe tand free, for the 

goods before udminiſtred, but either 

as tightful ot wrongful Executor land ' 
lyabſe to the Creditors. Nor doth every : and 2.>.& 


tech ivrermedling by one out of all theſe hug 


excuſes, and , 33 would be an 
adminiſtration; make one an Executor 
by wrong. If one doe but ta he an horſe i 
of the deceaſed, and rye him in his Honſe ,, 6 20. 


ot Stable, this makes him not an Execu+ 


tor, faith ÞaFox n Juſtice; So of like 
as or intermedlinps, as he that delivers 
to the Wife of the deceaſed herapparel, _ 


4 
21 4 *% 


- at leaftifit be no more then is conveni- 


em to het degree. But if :fhe take, of 33 U U 37 
another deliver more then ſuch £0 ber, * =i=D7- 
the or he becomes an Exccutor by Tr. 32. Elix. 
wrong : But now let us come to a Mf 77; reve 
ference, where there is a rightfal Execp; do any ſuch 
tor, and a Will by him proved ,-vr ad- rel vol 
miniſttation committed, fot there ſuch ou: ofthe, 
light acts or 'intermediings: ſhall not 1. Pecume 
make one an Executor by wrong, 6s a» Executor 
where there is no other of right to de ſue 37 mnt: 
ed. As if dne take goods wrongfully 


© 


ſtrator; this {though he cunvert them 

to his owne uſe ) makes him not an Exe- 

cutor by wrong, but a Treſpaſſer to the 
| | rignt- 


5x e Off 

The grods rightfulExec: orAdriviftrator,who even 
by.fraud,be for theſe goode, once Aſſets in his hands, 
bo tate: ſtands lyadle to ſuits or creditors, they be- 


2 lag neicher dawfully evicted nor rightly 
bis dmiaiſtred: but in caſe there bad been 


T: , ved nor adminiſtration committed, then 
— ſuch taking of the deceaſeds goods into 
IST . had made an executorſhip 
; wrong.” And thus was che difference 

lately reſolved, as ii reported by the Ld. 


Cooke in the cale between Read and Car- 


= Vet this further difference was there 
2785 7 oe held, vi. chat although there be an Exe- 

| ">: cutos or adminiſtrator by right, yer if a 
TY = ranger take u pon him to receive debts 

L dad makeet acquitances. ot to pay debts 

„ ching to he an Executor, he is ſua ble 

f 255 7: 88atrExccucordy this act: and ſo alſo 
- 356d. i che tare Qtime was held by 6. Juſt. as 
1 8 3 — — of debts aud making 
1 quittancesz but the booke mentions not 
1 - Whether au other Executor then were 
Hog. 5. qt not. Bat in the point of bare payment 
of debts Hraeick, makes another diffe- 
tonce vic. Ifa ſtranger doe with his own 
mony pay the debts of a friend deceaſ- 
ed, and not with che deb:ors: is 

; ut 


by wrong. no Executor at that time, or no Will pro- 


3 * 1 Aa Ade eat ah. af ad: . 


R te in the Common Pleas. N | 


them, andthat'fo recovered: ſhall be 


a EXxXncurTtoOR. 


an Executor by wrong: otherwiſe, if 
with the debtors money. Yet to this a- 
nother difference muſt be added, viz.that 
if he thus paying with his owne money, 
have taken into his owne hands goods of 
the deceaſed; then is his payment preſu- 


med as by or out of the value of theſe 


goods, and ſo makes him an Executor by 
wrong. Contrarily, if he have no ſuch 
goods in his hands. And in. the point 


of intermedling with and diſpoſing of 


the Teſtators goods where another Exe. 
cutor is, this further · difference is to be 
added or underſtood, viz. That where 
the goods ſo taken never came actually 
to the Executors bands, but were in a re. 
mote place, there this taker becomes Exe- 
cutor. For as it were miſchievous to the 
Executor if he hould by a poſſeſſion in 
jaw caſt upon him ſtand chargeable wich 
theſe goods in remote places purloyned 
as aſſets in bis hands; ſo. were it as mil. 
chievous to creditors, if neither Executor 
by right, nor this ſtranger as an Executor 
by wrong, ſtrouild ſtand lyable to credi- 


tots for Itſls true thatthe rigbt Ex- 


ecator may ſumand recover damages for 
Aſſets : 


but an act of charity, and makes him not 


The office of 
Aſſets; but the Creditor hath no means 
at the Common Law to inforce him to 

ſue, and perhaps it may be a cold ſnit. 
And wich theſe additions 1 thinke thar 


{ate reſolved difference may Rand firme - 


and ſound. Yet in former times without 
ſuch difference the taking only sud poſ- 
ſeffion of the goods of the deces ſed, was 
| beeld to create an Executorſnip hy my 
Zꝛo k. xſos. as Belkyap faid in — King E 

S the 3d. and eſpeeially if che aſt were ſuch 


es removed the property of the rigbt Fx-- 


Tr. 3. Alix. ecutor, as Juſt. Fonner in che late eee 
time ſaid, Teftteneipſa eie 


How, and — foi Nail be a 
ga iuſt een "and the 1 


2. Point. bar m de l 


, fuck: Firſt in general, this rpiog Ex. 
3 ecutor is not — — to be di iſhed 
5 at > by name from the right wm but 
to be ſued generally by the name of Exe, 
cutor of the laſt Will and Toftamenc of 


e eee 


neither is Executer ; nor hab admini- 
fred a6 Rretutor ? Then n 


Tara che ooond poins vix· isn 


Z r - ak. mn 


ns 
9 


that where there is a right Executor, De mjoris 


VCC 


by wrong, ſince no other but ſuch as re- 


22 be obtaineth adminiſtration of 


tion committed, ſuffice aot without the 
other debta received or neleaſed, or goods 
ſold before'to ſatisſie Greditors ; ww 


an Exycnvo R. 25:5 
muſt prove that he bath adminiftred in cer Int. 
ſome ſuch or the like ſort 'a6 aforeſaid. 2 in the ve. 
And it bath been divers times held, 4d. be is 


called Exe. 


and yet another doth adminiſter h 4H 
wrong, it is at the election of Creditors 4621. Het 
either to ſue them joyntiy together, or 4. L. 
one or both of them ſeverally and by & li. oy.. 
bimſelfe. But if where adminiſtration is % 
committed, another alſo adminifters by 
wrong, theſe cannot be ſued together as 
adminiftrators ; for though one may be 
an Executor by uſurpation or wrong, yet 
none can come to be an adminiſtrator te; 
ceiveth that power from the Ordinary 

can ſo be; therefore in that caſe there 

is a neceſſity of ſaing him a part and by 
himſelfe (who ſo uſurpeth adminiſtra- 

tion) by the name of an Executor. So 

if X adminiftec the goods of B, not be- 

ing Executor nor adminiſtrator, and gf - 

ter his ſuch doing and diſpoſing of the 


goods of , but the goods left or 
coming to bis bends ſince the adminiſtra- 
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IR 3. 20. if any ſueeLby the name of adminiſtra- 
- - - tor, he ſhall have no further reliefe then 
.*;.. according to the value or extent of the 
goods left in or come into his hands ſince 
1. the adminiſtration committed, and if 


den F nothing. If they remaine unadminiſtred, 
niſtration but amount not fully to his debt, he muſt 
were m-, want ſo much of ſatisfaction. And if he 
fore the ſuit Will he relieved or ſatisfied out of the 
begen » the goods before diſpoſed of, he muſt fue 4 


vrt hall 


or l nn. and reſolved by G wa and Szir, Juſti- 
ceiyed. ces in the K, Bench in the late Queenes 
time, viz, Tr. 30. Elix. And if this now 
adminiſtrator will plead in abatement of 

this action, that adminiſtration was com- 
mitted to him, and demand judgement 

if ſuit ſnall be againſt him as Executor, 

then the plantiffe muſt in this replicati- 

on, as I take it, ſer forth the ſpecial mat- 

ter, viz. how the defendant,did admi- 

niſter before adminiſtration to him com- 
mitted.” But if one to whom adminiftra- 

tion is committed do devaſt, and this ad- 
miniſtration is by ſuite repealed, becauſe 


niſtration is eommitted to another; now 
a creditor who- would be relieved out of 
e the 


':.>- thoſe be fully adminſtred, he ſhall get 


aba:e , elſe As Executor of B: and ſo was it ruled 


- he was not the next of kinne, and admi- 


= & 3 kk res. 


| 


) 
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the goods waſted, muſt ſue that firſt as 
Adminiſtrator, and not as Executor of 
his own wrong, ſaid Popham Chiefe 


Juſtice; for be did rightfully adminifter vid. 2. 18; 


for that time. 


A. for the third, vit. how farre this 3. Point. 


executor of his own wrong, becomes How far li- 
able to cre- 


liable and obnoxious to ſuit; conſider dtors. 


we theſe things 8 

Firſt, he becomes ſubject both to the a- 
ction of the executor who hath right to 
the goods wrongfully intermedled withal 
by him, thongh it were before proving of 
the wil, and alſo to the action of the cre- 
ditor who hath right to the ſatisfaction 
of his debt. N ä 


Secondly,as touching the meaſure hom 


far he is ingaged, doubtleſſe he is not by. 
his wrongful adminiſtring become charg- 
able with the whole account of the Te- 
ſtators debts, but only ſo farre, and with 
ſo much thereof, as the goods which 
he ſo wrongfully adminiftred amount 
unto, .( Yer he muſt look to his plea , 
elſe by it he may draw all ſued for, upon 
himſelf, as if he deny his being executor 


8 not 


— 


or Adminiſtrator.) And this ſeemes to ( lib. lutte 
mee proved by the caſe in the time of 144, 14 
the third, where the inqueſt found _ de he, 


cap. 12 


4. Poiut. 
what acts of 
his of force. 


and good. as dont by or to this niet | 


The fficeef | 


not only the adminiftring or iotermed- 


ling by the executor” wrongfully:,c. but 
found alſo by direction of the Court (at 
it ſeemeth ) what the value was of iht 
zods ſo wrongfully adminiſtred, which 
ad not been material, if the admmmi- 
fring of a penny had made one as fürre 


g Chargeable as the adminiſtting of « 


pound. Beſides, if it be fo thataright- 
full executor wafting goods of the teſta- 
tor to the value of twenty pounds, ſhall 
be no further charged than that value ; 
then doubtleſſe ſo ſhall it be alſo in this 
caſe, for both be wrongſull adminiſtra · 


tions: onely this difference there is be · 


tweene them, that in one caſe the admi- 
niſtration is by a wrong perſon, and in 
the other caſe in a wrong manner. Nay, 


El. Dy. 167 the Lord Dyer doth not Rick to caſſ him, 


who adminiſtreth wrongfully. or iwundue 


manner, expreſſyan executor by wrong, in 


the caſe of Stocks againſt Pozrey, though 
be were rightfully executor, becauſe he 
did difpoſe or execute wrongfully. - + 
| | UNNTG 5.10 

A Sto the fourth; viz. whae ads dont 

X to him, or ty him he inan nec 
tor of his own wroog,, ſhall ſtand firme 


cutor. 


9 


— 
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tutor. Suppoſe, firſt, that the deceaſed 
were — eevany to = 20 l. ho thus u- 
ſurpeth exetutorſhip.,- whether may he 
pay bia telf or not * And this point was 


in debatr in the Kg. Bench betweene ,, 
Coltes & one Irolud, executor of Maut, colib 


eb ſected: chat not- 
chat” Executos' or 


werd ix was firs 
widhſdending the 


| admiaiftegror might pumiſii him, and re- 


cover againſt him for the goods which be 
adminiſtreth; yet anether crediter ſuing 
him as execntor generally , and ſo affic- 


mie him to be (fer chere ino ſpeciall 
form of writ or declarution to diſtinguiſh 


an executor by wrong from a rightful ex- 
ecutor) hee ſtands as againſt him in the 
Rare of a rightful Executor, and therefore 
may firſt pay himſelf, before he pay o- 
thers; and of that mind at the firſt were 
Fenner & Gaudy, Juſtites yet did they ad- 


nit that this payment ſhould not ſtand 


good, es aꝑainſt the right ful execut or or 
— And — and Clincbe 
held ſtrongly thax neither ſhould it ſtand 
good) againſt other creditors, for theme- 
very man would rui upon the teſtaters 

drand be lis v eh in paiment : 
id where it ws Hidat te bar, that 


Guild 


Þ the Led Anderſen upbn an evidence ue 
lan 82 


T Office of - | 
Guild · Hal had ruled it otherwiſe, Popham 
at another day of debate of the ſaid caſe, 
related, that theL9. Anderſ; did deny that 
he ever ſo ruled, or was of that opinion; 


& further informed that both he and Ju- 
ſtice Walmſey, Periam and Clark, Barons, 
did agree with Pepham and Cliach in opi- 
nion. After which, Juſtice Gawdy,as alſo 
Fenner, if I miftake not, changing their 


opinions, and concurring with the reft, | 


judgement was given. accordingly. In 
the debate of this caſe,queſtion was made. 
if ſuch anexecutor by wrong pay a debt 
to another creditor by ſpecialty, whether 
this ſhall not Rand firm and good, ſince 
be ftands liable to creditors. ſo far as the 
goods by him adminiſtred doe amount, 
and it was agreed by the better opinion 
At leaſt, that this ſhould ftand firm and 
good, ſo as if the payment were out of 
his own goods he might retain to himſelf 
in lien thereof ſo much of the goods of 
the Teſtator; for here he doth not, as in 
the other caſe, advantage himſelf by his 
one wrong. Yet that opinion allowing 
this paiment to ceeditors,muſt,as I think, 
be underſtood with this difference, viz. 
that this payment ſhall ſtand av apainf 
other creditors, . but not as apai = ü 
| | | rig 


* 


— 
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righe Executor, or Adminiftrator., ſor 
then any ftranger might uſurpe che office 
of executor, and take from him that liber- 
ty andeleQion to prefer which creditor 


be will in firſt payment; yea, might take 


from the executor power to pay himſelf 
before other, in caſe there were a debt due 
to him, which were very unreaſonable. 


of addition and alteration by the ftatute 


43 Elix. cap. 8. 


A FEE having conſidered what the 5. Point. 


Common law is, and willech an 
the premiſes, Let us now ſee what alte- 
ration or addition a late ſtatute hath 
made. In the laſt Parliament of the late 
Qu. Elix. conſideration being had of 


ſubtil getting into mens hands goods of 


an inteſtate by deed of gift, or letter of 


aàtturny from one of ſmall or no ability, to 
whom ſuch ſubtile contriver bath procu- 
red adminiſtration to be committed, and 


ſo himſelf would ſtand free from the ſuit 
of Creditors, the Adminiftrator him- 
ſelfe either not being to be found, or not 
being of any value to ſatisfie creditors. It 
was therefore enacted that every perſon, 
receiving or having any goods or _ 
8 3 0 


* 
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die office of 
of any lateftate, or any releaſe or diſ- 
hit Upon any fraud as aforeſaid, or 
without conſideration” of or nere the 


ralue ( except in ſatisfaction of ſome 


ja, and principat debt to the value of 


- the goods or debts due from the in- 


teltate) flieft be charged as Executor 
of his own wrong fo far as the valve of 


kchoſe goody and debts amount, dedu- 


Ring all priacipall jaſt debts to him due, 
and payments by him made, which a 
lawful executor angbt to N poid. 


Here have wer z touch of all tie parts | 
© precedent,or i ſraft rhree of them. 
I. We have fiſt 4 new executor by 
wrong, though intermedling under the 


w 
tide of an Admitiflratcor. 

2. We have a limit of the charge by 
him incurred ſutable to our former ex- 


ptefffon 


3. Laſtly, we have to him an allowance 


pf dedts owing to himſelf or duely paid 


to others, which is more then we have 


fFonceived allowable to another Execu- 
tot dy wrong. 


CHAP. 


n tl 


1 e r am 
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CHAP. XV. 


Of pleat ly Executor, and which be beſt, 
which moſt prejudicial to them, 


S the Pleas pleaded by exe- 
Jcutors there is ſuch difference as that 
ſome induce one kind of jadgment, ſome 
another, ſome drawing more loſſe and 
burden upon Executors then others : Ler 
us conſider of the differences, ſo as light 
may be caken to chooſe the ſafeſt or fit- 


ſelf from che executorſhip ; laying that ing the kx» | 
2 | 


be was never executor, nor ever admini- 27 v5.9 
fired as executor( for that muſt be added} 20 
then if the iſſue be taken upon the plea, & . + 4 
it be found againſt him; the plaintiffs ſhal 1 R 
bave judgment to recover not 2 2 
only, but even the debt it ſelf out of the 20 Jan. 
proper goods of the executor, if none of fi 633.34 
the teſtators can be found to ſatisfie it. 

And this ſhal be thus not only where it is 

found that the defendant was made Exe- 


cutor by the wil, & proved it, and ſo could 


not chuſe but know it, but even alſo where 
84 he 


ef * 


2 g ? 264 Tze office of 


hehad never proved the Will whereof 
he was made executor, nor ever admini- 


ecutor of this will, or to intermedle wich 
the execution thereof, yet if any other na- 
med executor with him did prove the 
Will, or did not refuſe to be executor. lee 
ſach other refuſer take heed of pleadi 
that plea. For truth is againſt the fir 
part of his plea, vi. that he never was ex- 
ecutor; and ſo the verdict which muſt be 
veritatis didtum, muſt needs paſſe againſt 
him, and make bis own goods lyable as 
well to debt as damages. What if no o- 
ther were made executor but this onely 
who refuſed before the Ordinary, may be 
ſafely plead that he never was executor ? 
I thinke not, ſince he ſo was execntor be- 
fore his refuſal, chat he might have relea- 
He was fi- fed all debts due to the teſtator, and given 
 theTeſta, away all his goods; therefore I thinke be 
der was... muftplead eme. his refuſal, & 
ved. not generally geny ine eing executor. 

Nay admit he never was once named, 
made or intended to be made executor, 
yet having pleadedthis plea, that he never 

way executor nor adminiftred as'execu- 
tor , if it ſhall be found by verdict tbat 


ſtred by vertue thereof: yea though he 
did before the Ordinary refuſe to be ex- 


— 
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he did adminiſter or intermeidle as exe f hes 
cutor, the ſame blow or burthen falleth did id as 
upon him, for then the latter part of this um. 
ea is found untrue, yea the whole upon wit 


ſe i 
the matter, for by this adminiſtring he , fe, 


became an executor of his own wrong] co. fib.Iatr. 
and the denial of this 'executorſhip -by *4# - 


wrong or uſurpation ſhal be as penal to 
bim 2 the denial of a rightful enecutot- 


. 


ſhip. The like Law where the executor --: 


| pleades a releaſe made to himſelf or « Sees... 


paiment of xhe debt or other performance Judgmene : 
of the condition made by himſelf. Nay Bt 
I find in this latter caſe the judgment Read and, 


entred generilly againſt the defendant; ee 


as againſt another, for his dn debt, not | 
being executor. © And the reaſon why the co. lib. Tar. 
Law makes theſe ſo penal to an executot 353 not | 
is, becauſe his Plea is not only falſe, risreftaroris - 
but the falſnood cheteof was wilfull fince 5. &c- f. 
it muſt of neceſſity be known to himfſelf 25 theſe rea- 
to be ſo. And laſtly, for that all theſe ons forth 
Pleas, if they bad proved true, had beene 
perpetuall barrs, at leaſt againſt the de- 

fendant : the firſt indeed had not beene a 

batte againſt another being in truth exe- 

cutor or ad miniſtrator. But if the executor 

had pleaded a releaſe made t6-his teſta - 3 
cor, finding ſuch a one — 
whic 


nah Oredt 


F which yet as either forged, or never 
1 T e plain 


tiff as hig deed; or if he ple. paiment 


2 made by his: Feſtetor. 175 of theſe 
E 48 £ 5c: Pleas found; again him ſhall, cauſe the 
— 560 en upon, bis oh gaods; 
e. ik he denied che Bond or Bil. 1 
ported 34 pom che e e the 
H6. 22-17 flatars dee. For in all thele,gaſts the 
as was de- truth being not xo vne to hiquhe might 
Fi Wing be ny: po > wg = ee bee 
27 F tt W 8 1 fe 
the been 4 Kahn minificed ,, 3889 this bee 


41 sgaiofbim , which reſted, in his 


ae; knowledge >. ſhall nat tary falſe 


= les engoſe his owne. goods. in defect 
by , of his Teſtsters to the ſatis faction of 

4 e x: chis debt 2 ao it ſhal no, ſor that though 
this were a falſe plea, and, that within his 

. . 3 own keowledg,: yet was it nt à perpe · 


e Maſbar,, forihit had been ſa found as 


by as pleaded; pet aſſets coming. after to 
the hand of che Executor, the plaimciffc 
ſould theo have relief aad ſatisſaction 

ont of theſe ſiare accrued aſſets. If any 

ask how aſſets may a ſtet come, I wil give 

him ro 94 three inſtagcrs, Furſt, it may 


28 8 5 - beiby tacevery of debts before wichhol- | 


| Aenporof damages for goods taken a. 


A * I 1 x TT a 


h 


F 
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or by voluntary payment of a debt nee 
before due; ſot that the time of 


| | was not come. Secondly, Secomil, ihe Teſs ad. 22 


tor baving wLeaſe for twenty ye ares, did 
demiſe the fame to IN Het che w N 5 * 
terme, if be ſo long ſcold Ive, if, s 
were alive in time of chE formet aaiiιnο² / E 
but now is dead, the terme rnnt innig, 
this is now Aſſets which: before vas nn 8 - wy 25 
whilſt ic was but a poſſihliaꝝ pf a tema. 
Other inſtances might Lib. Intr. 
office. If the 'Execucor pleaded 148. 149. 

that the Teftator ſiood;boxind: in ſuchess on — 
ſtatute, or that there was ſuch a j t jug ee 

againſt him of debt to tha King beyched 2,029 ind 
the ſatisfaction whereof tha goods wonld ne zverment 
not reach: This is in eſfect:a fully admi· bene 
ſtred. though ſpecial; and natigeneral, » 

and the Law is alike (as Itske it) is all Co. > Lib. 
theſe caſcs as to the not making of the te 
Executor goods lyable. -:Byt in all theſe fle wa, 
caſes though the debt ſhal not be adjudg- awarded for 
ed uponithe Executors owne goods, yet a 
the damages ſhall, in default of the Bre- 

cutors goods to fatisfie them. And in 

theſe taſes it is not material whether, the 

judgment paſſed upon trial or demurxer. 

Nay if the defendant Executor plead no 

plea] but confeſſe the action generally, 


or 


* * Fs * a * * "7 » 
+ al” ad - 
7 * — > 1 ” : 
k + 4 . 
— ag 
i 
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Think for rhe | J ae is the — re- 


onely out of the Teſtators 


the . and che damages of the Execu- 


*  therefidueof 


goods im default of the Teftarors ; 


cone char he have-affets to the value of 
more, Off the debt, not of the vbole? t — 
lure. fd ſo much i is confeſſed the plantiffe 
" 0 and have judgement preſently 
„and may maintain for 
t that the defendant 
ulſd bath aſſets for the reſt, and ſo goe to 
alas appears both by the Printed book 
ries, & another manuſcript which I 
"have; Bur whatiif chis trial paſſe againſt 
- the plantiffe? Shall he then have an aditi- 


ona judgment for damages in reſpeR of 


HE Wy the ſormer ꝰ I think he ſhall ha ve cofts , 


Pol. 542. 


ol damages, none being fou 


which cõmonly run, with or in the name 
of damages, but without a —__— enquire 
by verdicts, 

the Court doth not — adjudge da- 

yet in tie book of Entries I find 
65. 8d damages aſſeſſed by the Court upon 
© confeſſiõ in a writ offationab. part. bono- 
rum againſt Exe. & this hath much affini- 
ty with the action of debt; Vea, in the ve- 
* action of debt where the Je for 
miſcar- 


more What if the Erecutor defendant, —— | 


Alerts 


- This ther 


a» Exucumron 
miſcarriage after their Hans re from 
the Barre were fined ; I finde | 

plaintiffe renouncing the aſſeſſement of 


cordingly: but this was a ſpecial caſe. 
Whereas we before ſhewed that an Ex: 


his owne g 


B dyin 
be fred 
executor of A, and be denjeth that B was 


executor of A, which by conſequence is a 
denial of his being now executor of A, 


yet if this fall out in trial agaioft him, be 
ſhall not in his own goods Rand liable to 


this debt; becauſe it is pollible that be 
might not know to whom his teſtator 


was executor--So if A made B. C and D 51d. 1 
his executors,and E is ſued as executor ß 


D the ſurviving executor of A, if Bdeny 
that D his teſtatot ſurvived Band C, by 
conſequence whereof he denieth the 
F vis. chat the executorſbip of 7 is 
12-152. . * 


that the u. . He 
TIE 

damages by chem made, and praying the 125. 

Coutt to aſſeſſe the ſame t as dane ac: | 


ha. 


e % 


1 o office of. + 
devolved:to hm, yer ſhall not this found 


5 37-6 gpainft bim, charge his owne goods, for 
„le might bt: ignorant of this point in 
ers fact, vd whether B, C, or B lived 


longeſt. Nad here he denied not his own 
immediate Rnetutorſhip, but a mediace 
| nr and ſo 
'chink is the Lutry where C being. ſued 
as Evecucbr/ot B, Executor of z be 
r A a latter teſtament made 
Hmſelfe Executor, which is found againſt 
bid; aso Aihere be — ron and 
perklkrende thb to be die umediate 
| Frecutr uf Mund ſo detiied the me- 
diate Bxtcu ix. vf 8;ro A and 
& biw iet: N De of this, for why 
mould ht Ave his Falſe mai ing him- 
— — bana — iate to the in · 
debted Peas # owne goods, 
i wellaß lin fa lte denying of that Exe- 


ctorfhiphg bel both pieas tend to the 
exchrowidthe plantifferaition , and 
ally yeffed 'ih the / defendants 

owt i Bop this difference is berween 


ove 
— 1 


100 ; 

them spread p u,. ther: the denyal 

Ekäkütof fp, if true, is an utter, and 
er pott Buried the plantiſfe, as againſt 
din ſd pleading; bar che uffrming of an 

zmteditie Bnecutorſhip, where he 'was 


þ ſued 


e 


= 


nen Ke d A858 


| \givedngabſt hie!LeSdrarcor udn ne, 
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 ſaed as Executor medigte, doch, not, ſo; 


if true, but directs abe lantiffe to a bet- 
ter writ or action, (44; Againſt, him as 
wane diate Executor to (the indebted 
Teftator, 2116 181 12 
Were we have touched upan 
the coming of Aſſets futurely to Execn- 
tors, I thinke it is not amiſſe to conſider 
little the forme and frameuſual in pleay 
of fully adminiftred,, which thus runne, 


vic. Rid die mr. & plans admiui- Lib · int 155. 
ſtrauit mnia bons & catalla qus fuerunt 


pred. Ji tunin mortis ſuæ, & nibil hab, de 
bouts, &. que fſuer. pred. S. temp. mor» 
- | 


tis, Ge: «1 1:W 9 


Thu tyinghindenyal. upon the things 2 H 4. 32 
which — — the time er das 
his death, What if chen the Executor good, per 
bave 88e dime of- this plea pleaded ana miy- 
yoads, which were not the Teſtators at have fince 
die dea$hy>bur ſince ccrned, as before 


is ſnowodo or perhaps n Leaſe for yeares 
ſold by zue Testate pon condition to 
be raid, ififive hundred pounds not gaid 
at facha ———— 
Teftatony And and: default made, the 
tornie rernmneth.N Or if the Executor 
by a Writ of: error rerorſe a judgement 


N - „ A >< 
* : * ”m_ EO 
7 n rn 
$$ © 
5 0 

12 

, 
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dred pounds, and ſo is reftored thereun- 
to: May the plantiffe now reply gene- 
rally that he hath Aſſets which were the 
Teftarors at the time of his death? How 
can the Jury ſo finde, when the truth is 
not ſo? Surely this caſe is not common, 


nor can I ſhew a preſident of a ſpecial | 


plea therein. But in reaſon me thinks it 
ſhould be ſpeeially and not generally 
pleaded and ſer forth in the replication: 
And in caſe where one ſued at Executor, 
denieth that he was ever Executor or ad- 


be ſhewed. miniſtred as Executor; I find ſometimes 


So 21 H 6 
19, 20. Br. 42 


the replication general, chat he did ad- 
miniſter without ſhewing wherein or 
how; and ſometimes ſpecial, ſhewing 
what thing was adminiſtred and where. 


Here note, that the Executor defendant 


©. denying (as he muſt) two things, vx. 


'adminifter : now it muſt bei | 
he was made Executor at a place, 
- without ſpeaki 


miniſtring · On the other fide; if be did 


1. That he never was Executor; 2. That 


he never adminiftred as Executor, the 
plaintiff in his replication is tied to main- 
taine but the one of them as the truth of 
the cuſe is; that is, if in truilj ehe defen- 
dant were made Executor, but never — 
i at 


"anything of bis ad- 


ad- 


K © a» 


U 
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adminiſter, but were not made executor, 

then only the adminiſtring is to be repli- d c 
ed, but if it ſhall be found that the defen- li. Io. 
dant had adminiſtration to him commit 144? 
ted, and ſo adminiſtred by vertue thereof, 

then is che verdict to paſſe for the de- 

ſendant, for this is no adminiſtring as ex- 
ecutor, and upon a general denial there- 4 
of this may be given in evidence, as the 7 


Lord Dyer reports ta have been reſol- lick. 13 K | 


ved. But if the plaintiff do in his replica- 14 El. Dy: 
tion maintaine both the points, ſball this **** - 
make his plea double ? Me thinkes it % f 
ſhould, yet I find it ſo replied, and no en- 313 b. 
ception taken for the doubleneſſe. Tr. 15. Tr. 37. Mir. 
H. 8. Rot. 28. | 

A ſole woman being executor, maketh 


a deed of gift of the teſtators goods in 


truſt, but continueth poſſeſſion of them, 


and marrieth IS, who alſo hack poſſeſſi- 
on of the goods, and in an action of debt 


by a creditor fully adminiftred is pleaded: 
now upon evidence the verdict ſhal paſſe 
for the plaintiff ; for this alienation be- 
ing, fraudulent was void as to all credi- 


tors, and ſo as to the plaintiff the goods 7 


continued the teſtatots, and ſo aſſets in 

the defendants hands, as was held in the 

Kings Bench. If fully adminiſtred be 
| T pleaded  _- 


B74 ie offce vf 

; aded where the defendenc bath aſſets 
Ye: Fu, for part, but not ſufficienr for all, and ſo 
458 3£ it is found, yet ſhall not judgment be gi- 


10. heldthe ven for the whole: but for part preſently, 


con'rary, : er Sale He | 
vie. char With a ſurther award, chat when more 


. J<cevent [hall come to the executors hand, the 


E © the whole, plaintiffe ſhal then have further judge- 
; bar executi-. ment for the reſt, ſo ug that falſe plea. 
; ſo mach. and doth him no prejudice, but makes him in 


Tae tae. as good fate (the charges of trial excep- 
e ted ) as if he * confeſſed himſelf to have 
n part, And I think the plaintiffe upon that 
confeſſion of part. may pray the like 
judgment, without maintaining that the 


defendant hath᷑ fufficientfor the reſt; for | 
if that be not true, why ſhonld he be put 


4 to the charge of 4 trial by Jury 2? yea, 
Ste Cole Sir Fd. Cooke at the Bur, Tr. 36 Slix. 
. fol 134. ſaid, that where folly adminiſtred is plea · 

dea, the plaintiffe is not tied ro maintain 
the contrary, but may preſently pray 
and have judgment to recover it when 
aſſets ſhall futurely come to the defen- 
Aants hands, which was denied by ſome; 


but truely me thinks the Law: ſhould de 


e, zs he ſaid, as wel as im the former caſe, 
3 where for the part which the defendant 
had not aſſets to pay, it ſo was dene upon 
_ Verdi ſo finding. But there, as Iron 
. | | ceive 


* > 


E a as wh non tb =o th 6 mm ot *%» nw, A, «© =©& hoc a roo YI © 


CG 


ceive,it was not a preſent judgment, but 

. an award that he ſhouid have judgment 

Bi- | futurely.; ſo as after when aſſets come to 
che defendants hands, the plaintiffe muſt 

re | havea Aci. fac. againſt the deſendant, to 

he cher cauſe not why. bee ſhould cot have 

e- | execution, but why he ſhould not hase 

ea Judgment,as Itakit;yea,where it is found 

in for che defendant, that he hath fully ad- 

p- miniſtred, yet was it he d by all the Juſti- 

e ces, 33 H. 6. 23,24. and by Priſot 34 H. 

at 6.24. that when aſſets after come to his - 

hands, the pjaintiffe ſnall have a Scire 

e facias to have ſatisfaction out of them: 

r but there Mar kau, Telverton, and Fore 

tf. teſea were of contrary opinion, and ſo 

, was the whole Court, 4 Hen. 6. fo. q. And it 

ſtands with great reaſon that whereupon 

a verdict fully found againſt the plain- So 19H. s 


diff, jadgment is given Quad nibil capiat (17, * = 
1 per breve, there he cannot have any writ judgment 
| 10 entre 


to execute the judgment for him, but is eib iar. 
put to a new action of debt; yet where it 1j b. 

is found that the defendant hath aſſets for 

part of the debt, but not ſufficient for the 

whole; there it is very congruous that 

tlie plaintiff have preſently judgment for 
port, & after when more cometh. then by s). B. ,c, 
Seis fac. againſt the defendant, obtaine 
10 - judg- 
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e, 


n judgment and execution for the reſt; for 


It is 21. U. 6 
4% 


here both verdict and judgment were for 
the plaintiff againſt the defendant, whoſe 
plea, that he had no goods, was falſe, and 
ſo found by the Jury. And this difference 


was ftrongly avowed by Serjeant Han- 


ham, Mich.33,34 Eliz, and after appro- 


ved by Fenner 7uft,: 36 Eliz. none con- 
tradicting it: yet a book was cited, that 
the plaintiffe recovering ſo much as was 
found in the executors hands, ſhould bee 


amerced for the reſidue, which Popham | 


Chief Juſtice denied to be law. 


2 


— — — — ——— 
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CHAP. XVI. 


zr here judg ment ſhall be againſt the execu- 
tors own geods, though no plea of the di- 


fendant nor vaſtation do ſooccafion: and |. 


of the ſeverall manners of judgment in 
ſeveral caſes. : 


Ow by waſting, called by us com- 
monly, a Devaſtavit, an executor 


-may.draw.downe the execution upon his 


owne 
led and diſcourſed of , as alſo what kind 


ode, hath formerly been hand- 


of 


—_——_— 


* 


* 
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of pleas doe make the executors owne 
goods liable tothe debt, and what not. 
Now. let us ſee where without miſ-admi- 
ſtring or miſpleading, yet the nature of 
the action ſhalt lay the whole debt or 
thing recovered upon the executors own 
goods. And this we ſhal find in ſome few 
caſes; t. Where, an. ex-cutoris ſued for 
rent behind after his teſtators death, upon 
a leaſe for years, made to che teſtator, and 
by him left to bis executor. + Here it ſhall 
be adjudged and levied upon bis owne 
goods, for that ſo much of the profits as 
the rent.amounted to ſhall be accounted 
a his one goods, and not his teſtators, 
therefore is be to be ſued as well in the 
Debet as in the Detinet, where in other 
caſes he is not, but in che Derive: onely, 
being ſued as executor. So if any thing de- 
livered to, or detaind by bis teſtator come 
to his hands, and he till detains the ſame 
after the demand, and be thereupon ſued 
in an action of detinue ; for this is his 
owne act: Nor in this caſe need he to bee 
named as executor, for he ſhal-not anſwer 
damages for his teſtators detaining. So 


if he aſſume to pay of his teſtatots, ha- 


ving aſſets, aad be ſued upon this Aſſump. 
the which debt is to be recovered in dami- 
| © 8 ges, 
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ges, ind that upon or out of the exery- 
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tors own goods; yet is this action and 


the aſampriton which is the ground ther- 


of, founded in the.;Executorſhip ; and 
his having aſſets; ſor if either he had not 


been executor, or if fie bad not zſſete 


at the time of the promiſe, it had beene 
Nudum paltym & would not have bound 
him, nor given good xauſe of ſuit. Nay: to 
goe further, in tlie cafe of aſſũumption by 
the teſtator, and ſuit againſt the execuror 
thereupon, we find the Judgment in M. 


* Reade and Plowalen. Commentary oem ag inſt rhe 
Nerwoods executot generally, as if h 


if lie had not been 
an executor, not fixing it upon the te- 
ſtators gdods; yet there the very debt it 


ſelſe is included in the damages. But 


contrariſy was it after in the ſeventh year 


of the late King, iz. Judgment Piven, 


that as well the damages as the tofts 


| 


ſhould be levied of the teſtators goods, if 


fo much in value of them were in the de- 
fengants hands ; and if not, then the coſts 
only of the goods df the executor, ' And 
this furcly is the righter and more juſt 
way, fot chere is noreafon,that upon a 
profnife more then upon a bond, the Law 
ſhould caſt che'whole debt upon rhe beck 
and flake of the executor. Bot perhapsthe 

| two 
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two judgments may be reconciled thus, 


the latter was given upon a verdict, Von 


aſſumpſit being the iſſue, and there the 
Jury aſſeſſed damages in certaine, vir. 
253 pounds with the coſts. So as here 


the judgment was compleat and full vic. 


to recover the ſaid ſum; but in the other 
caſe the jadgment was had upon a demur- 
rer, ſo as the damages not being knowne, 
ie was generally that the plaintiſſe 
ſhould recover bis dammages againſt 
the defendant. Sed quia neſcitur que 
damna & c. becauſe it appeareth not to 
the Court what the damages were, chere- 
fore a writ was awarded to enquire of da- 


mages upon the return whereofexecuted 


the judgment was fully and compleatiy te 
be given of a ſumme in certaine; which 
ſecond jadgment it appears not bythe 
book in what manner it was entred, and 
therefore might perhaps be then agrees» 
ble with the other. And that the ſard firſt 
jadgment before damages enquired of, is 
not a plenary and fall judgment, but 
an award of judgment, hath been divers 
times reſolved, and that therefore any 
defect and inſufficiency in the declaration 
may bee ſhewed time enough aſter the 
firſt, &c before the ſecond judgment. 
| T 4 i 


Tr. 30 Eliza. 
Paſc. 33 BI. 
in com. 


þanc, 


U: 5 A The Office ern 
if che plaintiffe die before the ſecond 
judgment, though after the firſt, the acti- 
on falleth to the ground: So if the de- 
fendant die: otherwiſe of death after ſull 
judgment. But this notwithſtanding,and 
howſoever it there were done upon the 
ſecond judgment, me thinks it were righ- 
ter and ficter , that the firſt. judgment 
ſhoold expreſſe that the damages ſhould 
be had and levied out of the teſtators 
goods, for hom and in whoſe right the 
Executor is ſued. 5 09 
* Another caſe there is wherein the judg- 
$ for rent ment mut be, as it ſeemes, againſt the exe- 


1 4* $ t 


thiby:all the Judges of Common Pleas, 
except the Lord Dier, and by the protho- 


the caſe was of an houſe upon the leaſe, 
negligenriy burned in the executors time, 
for which damages only were to be-re- 


1 1 1 cutorhimſelf is ſo to bear the burtben, I 
- 3:5 a & b. find the judgment entred , that the ſum 
- Pecerris ® recovered {hall be levied of the lands and 
| +. +. * goods of the Executor. 
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covered. And ſometimes where the exe - 
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CHAP. XVII. 
of women covert E xecntory. 


12 being two kind of perſons who 
have ſome diſability upon them, viz. 
Feme coverts, or married women, 
and infants; touchiug whom we find. in 
many places queſtion and diſceptation in 
our bookes : we will conſider of them hy 
themſelves, or apart from others, yet not 
joyning them together neither, but each 


by himſelf ſeparately. 


Firſt , therefore of Feme coverts;, 


touching whom we will conſider theſa 


three things: | ro ofa 

Firſt, whether they may make Wills 
and Executors, with or without their 
husbands aſſent, and how, whereof,and-in 


what caſes. | 18 

Secondly, whether they may be made 
Executors without their Husbands al- 
ſent, or how their Husbands may hin- 
der it. 5 * 
Thirdly, what acts in execution of the 
executorſhip they may do without that x 

2 - 


4 g 


* 
19 
28384 
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husbands, or their husbands- without 
them, Ms IO USE ne . 
SFedt. 1. A woman married, or feme covert, we 


know is Sub pote ſtate viri; cul in vita con- 


tradicere non poteſt, as ſaith the writ gi- 
ven by the Law to the wife for recovery 
of her Land after her husbands death, 
being aſiened by him. Therefore it is 
gane hers, thut Judges, hen a woman is to ac- 
Do 2 knowledge a fise of any Land, do exa- 
*. mine her apart from her husband, to 
Ine whetherſhe be willing, or come 
Band: It is therefore hard for her to have 
x freedome of will, and canſequently free- 
.- Debizex: dom to make a will.Beſides all her move- 
3 — ables or goods perſonal, Which ſhe bad 
| perlygood. Mt The time of her marriage, otherwiſe 
5 than as executrix or adminiſtrattix, are 
y the Law totally deveſted ont of her, 
and ſetled ic rhe husband as fully, 52/0 
E the very marriage, as any o- 
ther that were his own before: Of 
theſe there fore ſhe can make no diſpo- 
ſition, no more then of other her hus- 
bands goods. Hut in caſe ſhe doe by Will 
bequeath chem, although the Will and 
n rie gift be void, yet if che husband, as the 
2 Heviſe. 24. Caſe was in the time of Edward the » 
ELD 8 con 


to doe it by he compulſion of her hus- 
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cond, doe aſter his wives death conſent: 
to this ber will and gift, by delivering 


of the goods bequeathed after her death. 
or aſſenting that the legatee take them 
by vertue of ſuch will and gift; this a- 
mounteth to a new gift by the husband? 


- If a woman have a Leaſe, an eſtate by; 
extent, a wardſhip, the next avdidance- 
of a Church, or other chattel real; theſe 


are not deveſted out of her into her bus-: 
band by matriage, but in coſe ſhe over- 


lire him, they continue to her 2s beforez: -, >. 


no alienation or alteration- having been 

made by the husband, who: had power 
to diſpoſe of them by gift in his lifetime, 
though not by his will; - yer ſuch a wo- 
man in her hus bands lie- time could not, 
of or for theſe things, without her bust: 
bands aſſent, make an Executor or Will, 

but ſne dying before him, they would, 


by the operation of Law, acxtue to himm 


And here then obſerve à caſe; though 
not frequent, yet full of miſchiefe when 
it bappens : Suppoſe that a woman in 


debted a thouſand pounds, and having 
Leaſes and moveable goods tothe valaune 


of three thouſand or foure thouſand 
pounds, marrieth with I S. and then 
dieth before the debt be recovered a- 
| gainſt 
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Sink ber: in this caſe the husband ſhall 
Have 


his wife, and is not in Law lyable to pay 
one penny of her debts, becauſe he is 


life bebe What the Chancery could doe, or rather 
or aber What the Lord Chancellor or Lord Keep- 

er wouſd doe in this caſe, I will not take 

upon me to ſay or determine. Another 
| fort ot kinde of goods, or rather intereſts 

ö a woman may have, v;z. debts or things 
| Burche half: in action, which as the former are not 
bed, Geveſted out of her by marriage into hee 
red husband, nor Are ſne chereof make 
anExecutor without her husbands aſſeat, 
although they be one degtee farther from 
the husband;chen the ſaid charrels reals; 


| the wife, he ſhall not be intitled to 
nH47f22, them as to the former: But if his wife 
Faden Make him Executor, as ſhe may, or if 
3 after het death he take adminiſteatioa of 
* Exccutar © her goods, then as he is thereby intitled 
> pw dy to them, to is lie liable alſo to pay her 
whemee debts out of the ſame, when he ſhall 
Res & have received chem, 
. « Laſtly; Dita, that a woman covert 
| is executrix to ſome other perſon, and in 
that right hach good; moveable; theſe 
a EE | are 


and goe away wich all this value of 


neither her Executor nor adminiſtrator: 


for that choagh che husband doe overlive 


E 
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are not deveſted out of her , becauſe ſhe 


hath them not meerely to her own uſe, 
but as repreſenting the perſon of ano- 


ther : But whether theo may ſhe with 


out her husbands licence or aſſent in re- 
ſpect of her being an Executor. and for 
continuation of this Executor ſhip, make 
Executors, and conſequently a Will or 
not > Hereabout hath been much di- 
verſity of opinion : Some bookes ge- 
nerally ſpeake chat the wife may make 
an Executor, but ſpeake nothing of the 
hus bands aſſent, whether neceſſary or 
not. Elſe-· where we finde it mentioned, 
that if the husband after the wives death 
countermand ( ſome books falſe printed 
ſay command ) the proving of his wives 
will, then it loſeth all force, or becometh 2683.8 
void and of no value: but in this cafe menu 11. 
is no mention in what ſtate this wife | 
ſtood, viz whether ſhe were Executor or 


29 H 6. f. 27. 


not, no not ſo much as whether ſhe bad 


any thing in action, or chattel real or 


not, ſo as nothing in particularity can be 8 fl 11. 


grounded upon that caſe. But there are vavaſor 
. expreſs opinions that the husbands aſſent lat. 


is abſolutely neceſſary even in this caſe, 
ſo as without it the wives making an Ex» 
ecutor ſhall be meerely void, and conſe- 

| quently, 


"3286, oe 
nently , he to whom ſhe wes Executor, 
Il now by her death be dead inteſtate. 
Aud of this opinion was Babingten, chief 
* Juſtice in the beginning of Huy the 
ſixt his time - Yet contrary hereunto 
was the opinion of Fizexx chief Juſtice 
125.2 A b. in the time of King Hewy the ſeventh, 
viz. that where the wife is an Executor 

ſhe oy alſo make a Will and an Execu- 

tor without any conſent or aſſent of ber 
1 . husband. And to this opinion doth Ma- 
. ter Perkins, after conſideration of the 
books on both ſides, incline. But ſome 

m 8 ſay, that — — — on 

in Cas Qarentes time this hath Comrari 

. telle. viz. in the caſe between — 
drew Ognell plaintiffe, and 'Vnderhil and 

_  Apleby defendants, in the end of which 

Caſe, it is in expteſſe termes ſaid to have 

been then reſolved, that a Feme Co- 

vert or married woman, could not make 

an xecutor without the conſent of her 


* 


* 

7 * 
BY. 
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| Caſe is to be conſtrued with relation 
coc vb. 4. Ad materiam ſubjectam, vit. to the 
* matter, and point in queſtion, and un- 
der conſideration; Which was that fare 
of a woman whereof we have before ſpo· 
ken, viz; ont having things in _— 
Rn NT ebts 
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husband. Te this I anſwer, chat this 
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in particular it was arrerages of rent due 
to the woman before marriage. As for 
the point of a woman Executor to ano - 
ther perſon, it was never in that Caſe 
under diſcepration , no nor once menti- 
oned in the debate or arguments there 
upon. Now conſidering the very form, 


and phraſe of judgments at the common 


Law, which are thus, v. Ideo conß- 
deratum oft per ('uriam, & c. not Adju- 
dirat um eft,- that is, it is conſidered by 
the Court, not in expreſſe termes, that 
it is adjudged: This I ſay: well obſerved 
(as to me it ſeęemes very remarkable) 
gives us to know, that no more is adjudg- 
ed then is conſid ered of, the judgement 
being contained, and claſped up in the 
word Confideretum eſt. Wherefore ſince 
in Ogwelis Caſe, the point of a woman 
coverts ability in Caſe where ſhe is an 
Executor, to make a Will and Execu- 


tor, hath not been conſidered of, (the 


eyes, tongues, nor thoughts of che Judg+ 
es, being not once ſet upon it;) It can- 
not be, that that point is there reſolved 
or adjodged. Beſides, even in a few 
words expreſſingꝑ, as to me it ſeemes, the 
reaſon of that reſolution, it appeares 

| not 


debts or duties to her belonging, as there 


not to have been the intent of the Judg- 
es, that the ſame ſhould reach or ex- 
tend to this Caſe, of 4 woman covert 
Executor: for it is added as the rea- 
fon of the judgement in my conceiving ) 
that the .adminiſtration ' of the wives 
goods doth of right belong to the hus- 
band. which amounts to this in my un- 


derſtaading; viz: that where the wives 


making of a Will, and conſequently of 
an Executot, may be prejudicial to her 
husband, aud prevent Eos ſome bene - 
ſie or advantage, or tend to his loſſe, 
and diſadvantage, there it ſhall not be 
available or effectual without his aſſent; 
and therefore not in the Caſe of her, 
who having debts or duties to her due, 
would by making another to be her Ex- 
ecutor, exclude or preclude her husband 
from chat benefit, which to him ſhould: 
pertaine as adminiſtrator of her goods. 
Now as for the goods, debts or credit to 
her as Executor to ſome other pertai. 
ning. no benefit could redound to the has- 
band by having ſuch adminiſtration of 
bis wives goods, for choſe ſhould goe , 
and be co the next of kinne of the wives 
Teſtator; taking adminiftration De boxis 
non adminiſtratis of him, if ſhe 1 * no 
- | xecu- 
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Executor, and therefore her making 
Executor as touching theſe, brings no 
hurt or prejudice to her husband, and fo 
is out of the reaſon of Og»e/s Caſe. Since 


then it is ſo, and fince the Law favour- 


eth wills, and it was by implication part 
of bis will who made her Executor, that 
ſhee ſhould have power to continue his 


Executorſhip by making another to ſuc- 


reed therein after her deceaſe, for perfor- 
mance of his will; why ſhould the Law 
give to the Husband who can receive no 
prejudice thereby, power to give impe- 


© diment thereunto? for Fruftre eſt inu- 
* til potentia, even reaſon it ſelf frames 


and awards againſt him in this Caſe a 
Lnare impedit, or rather, a Nox impedit, 
2s to me it ſeemes. Wherefore to con- 
clude, I take it that the opinion of Pineux 


is good Law in that point of a femme co- 


vert Executor, though not in the other 


point, where ſhe only hath dets, or things 
in action to her ſelf due; for therein the 
-ſaid reſolution in Ognelli Caſe, grounded 


upon good reaſon, gives me ſatisfaction to 
differ from Fin who making no difference 


between the caſes, held the husbandsaſſent 
needleſs in both. Poſito then, that the 
wife of 15 having ebts due to her ſelf, 


and 


Note. 


ſo having rhe office of executorſhip put 


The offict of 
and being alſo Executrix to 1 D, makes 
without her fiusbands aſſent, I & her 


executor, and dieth; hat ſhall we now | 
(ay ? ſhall we ſay, that as touching the 


and credits, or things in action to 

as Executrix of / D pertaining, this 
will ſtands good, and I N «s her executor 
may prove it contrary to her husbands 
will; and that as to the credits to her 
ſelfe in her owne right pertaining, the 
will is void, and thereof her husband 
may take adminiſtration ? Shal ſhe die 
both teſtate and inteſtate ; with a will, 
and without a will > ſhall ſhe have both 
an executorand adminiftrator? why not, 
to ſeveral purpoſes, as wel as where an 
execuror is made onely for one particu- 
lar thing or one place, the ceftator may 


elſewhere die inteſtate: And fo where 
the executorſhip is divided, as before is 


ſnewed, and one to whom part is com- 
mitted will prove the will, but the other 
to whom other part ofche executorſhip is 
committed, wil not take it upon him: here 


muſt needs be a dying for pact teſtate, Imi 


and for part inteſtate. 


As for the ſecondl point, vic. wives or |; 


women coverts being maudeerecutors and 
upon 


SSS rr 


| would or not; for fo it js. ſaid in 
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upon them againſt. their husbands Will, .; 29. x. 
oe bas alſo been diver ſity of opini- Firm ars 
ons. In che time of King Edw. 1, ral. 
Jubice ſaith he may be execptor without 

her husband, and che adminiſtration ſhell 

be delivered to her only. And! think he 

meaat that this wigbt be withous the 
conſent. of ber husband, or whether hee 


* 7.13. b. 


time of King Henry the ſevench $0 
the Law ſpirituel: and indeed in Courts 
ſpiricual no difference is made bet gene 
nomen married and unmarried, for 


ms c I can find. There 4 wife ſueth, 
is 


ſued alone without her busband ; : 
he intarmedleth not, nor is intermedled 
vithall touching the thiogs pertaining 
to his wife. But at the common Law 


is otherwiſe; «nd tbers, 85 Bryan chief 


jaſtice ſich , 8 wife without the. aſſent e 
of her husband canoot be executor, hee 
meaning thereby, that the husband way 
— and hiodgr it; for ſuch 8s on 
may be named Executor in and by a W 
t the knowledge of her cm 
* then Ge how after the death of che 
teſtatar, the husband cen hinder her pro- 
fing the Wil or interwedling to adguni- 


Ance it way de 8 "aa" 
trouble 


The office of 
trouble and danger to him, to have the 
ererutorſhip faſten upon his wife, and 
conſequently upon himſelf. On the 6 
ther ſide, it may be a benefit and advan. 
tage to the husband, and therefore we wil 
alſo conſider whether the husband may 
( though his wife would refaſe) aſſume 
the executorſhip, and faſten it upon het m 
he teſtator therefore being dead, & fame 
or common bruit carrying it to the Ot 
dinary, that the wife of 1S is made execy- 
trix; if ſhe come not in gratis, or volun 
tarily to prove the Wil, Proceſ3'or a ci 
tation is to be ſent out of the ſpiritual 
Court againſt her, to enforce her coming 
in to take on her the executorſhip. She 
coming, may cleerly, as wel as any othe 
perſon (eſpecially if her husband concu 
with her therein) refuſe this office, trilſ | 
und charge, ſo as if there be no ot her ert ti 
eutor named, the Ordinary moſt commit 
the adminiſtration : If ſhee ſhould not 
come and appeare, ſhe ſhouſd bee et 
communicate; as I take it, notwithſtand 
ing any allegation or intimation by h 
husband of his unwillingneſſe to bag 
Heer take upon ber the executorſhip. Bu 
ſuppoſe ſhe doth come into Court, ani 
offers her ſelfe ready to take the Execi 
ä corſhip 


= 
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torſhip upon her, and on the other ſide 


her husband expreſſeth his diſ. aſſent 
thereunto, praying that ſhee may not 
have the execution of the Wil to her com- 
mitted: what wil then be done ? This I 
confeſs pertains to another learniug, and 
not to that of our poſſeſſion: bur foraf- 
much as I find that in the Courts ſpiritu- 


al a wife ftands in the ſame plight & ſtate . 


as a woman ſole , the husband not inter- 
medled withal in the affairs of the wife; 
therfore do I conceive that in that Court 
the husbands refuſal wil not be of force 
to hinder the committing of the executor- 
ſhip to the wife not refuſing , at leaſt if 
there come not a prohibition to ſtay the 
Spiritual Courts ſuch proceeding: but 
whether a prohibition be in ſuch a caſe 
to be granted or not, as I find no reſolu- 


tion in my books, ſo wil I not take upon 


me to reſolve. This ſtands cleere in the 


rules of the Law of Eng. that the wife is 3; «. 3 
under the busbands power, and cannot 43,39 ed. 


contradict him in pleading and doing o- 
ther acts even touching her owne Free- 


bold: nay ſhe cannot ta ke lands nor goods ,, yg, 24 


by gift or conveyance, without her hus- 
bands aſſent, as the law hath. been, and for 
ought I know, is taken. But if once the 

uz Will 
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— The office of 
Wil be proved, and the cretutioſ there. 
of committed to the wife, chough upainff 
her husbands mind and conſent, 1 chink 
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+ ie will ſtand firme; and the husband and |. 


wiſe being after led cannot ſay, that ſhe 


was hevef exetuttix: and 1 doubt whe: | 


ther the wife adminiſiting without the 
husbands privity and aſſeut, althovgh 

the Will de not proved, do not conclude 

ber husband as well as her ſelfe, from ſay- 

ing after in any ſuic againſt rhem , that 

ſhee neither was Executor, nor did evet 
adminiſter as Executor, Yer perhaps chis 

une Admioiſtration by the wife againft ber 
The plea is hubands minde, wil (as againſt him) be az 
Hanne did & void act, elſe cannot I ſee how Brian; 
vor did not Opinion before cited, viz. that the wiſe 
wien ſhall not be an executor, without or 
ſpeaking of againſt her Husbands mind, can be law. 
ne buy On the other file if the husband of a wo- 
= man, named executor , won d have his 
8 wife to take upon Jer the execution of the 
Wil, and to prove the fame, bat ſhe will 

not aſſent theteunto ( wiſhing perhaps 


33 H4 81 that gain and benefit rather to ſome. of 
Thebus 


band her Kindred by a way of adminiſtraxion, 
may admi> then to ber on Hinsba6d by her execa- 

prove the torſhip, as ſomt times Wives atrord not | 
our his wel with 


their hacbhands ) in thus caſe! 
- _ think 


| 


erer. 
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the executorſhip upon the wife againſt 
the Wil be not proved,doth adminiſter as 


in the wives right, but againſt her minde 
and wil, ſnal ſhe be now hereby bound & 


alone as executor , and then being ſued 
him, viz. that ſhe neither was executor, 


this act of her hus bands given in evidence 


| Theſe things I thought good to offer to 166 b. thee 


pi 
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think the Court ſpiritual wil not faften 


her wil. But dato, that the husband, though 


concluded, ſo as after ſhe cannot decline 
or avoid the executorſhip ; and ſurely I 
think, chart during her hus bands life. ſhee 
ſtands concluded at the common law, for 
chat there ſhe ſhal not be,nor can be ſued 


with him ſhee muſt joyne in plea with 
nor adminiſtred as executor , and then 


wil, as I take it, cauſe that the verdict be 
found againſt her; not ſo after her hu 
bands death : then ſhee may refuſe as the 
Lord Dyer ſaith, and citeth, as reſolved. 5% pyer 


conſideration,and fo leave them withoue z 
reſolution. Difference perhaps may be, Nota per 
where a woman ſo made execator taketh . 

an hushand aſter the teſtators death, be- 

fore either proving or refuſing to prove 

the Wil, and where ſhe is made executor 

during the coverture, as there in caſe of a 

deſcent of her land to the heir of a diſſea- 

u4 ſor ; 


"The office of ; 


for; for when there is upon her fuch a 
ſtate of election, ſhe marrying. before her 
reſolution or determination, doth upon 


the matter deliver it into the husbands 


hands: not ſo where it firſt findeih and 


faleth upon her in the ſtate of coverture: 


if the husband were indebted to the Ie- 
ſtator, this making of the wife executor is 


as J take it, a releaſe in law, as wel as if ſhe 
were the debtor, but if after the teſtators 
death ſhe do marry ſuch a debtor, it is 2 
devaſtation, 
Ĩ he third Point. 
Touching the adminiftratien or executicy if 
. the Office of an executor by a Femme co- 
vert and her hushand. 
X E wil now come to admit the ex- 
.Y | Y eccution of the wil aſſumed by 
concurrent conſent of husband and wife, 
and the wil proved with both their liking 
in the wives name; and examine what acts 
the wife of her ſelſe is able to do, and 
what her husband without her. 
It hath been conceived by many of old, 
& by ſome of late, that ifa Femme covert 
or married woman executrix relea ſe a 
debt of her teſtator, or give away the 
goods which ſhe hath as executor,or de · 
liver a legacy bequeathed,it wasfirm and 


good 


err 


- doubtleſs by marriage, neither are the 
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good; and on the other ſide, that her hus- 


bands gift or releaſe was of no value, for See 18 l. 6. 4 


that the adminiſtration or execution of In dete the 


the will is committed to the wife onely, Pues ner be 
and ſome have gone ſo far as to ſay that hach fully 
ſhe may ſue or be ſued without her hus- adele 
band (inthe Courts of Common Law, I thee Thee 
mean) for in the ſpiritual Court it is true, bab _ 
the husband is not joined with the wife in tioning the 
ſoir;) but the law is doubtleſs in all thoſe * 

points contrary,as not only ſome opinion 

alſo was ot old, viz. in the time of H:. 

but alſo hath been in the late Qu. time 
reſvlved:for other wife, if the wives gift or 

releaſe ſhould ſtand good, her act might 


exceedingly endamage her busband, and 


make his goods liable to the creditors, the 


teſtators ſtate being waſted by the gifts or 


releaſes of his wife. Wherfore it was held 


in the ſaid late caſe, that unleſſe due pay- 
ment were made to ſuch women covert 
executors, their releaſes or acquittances 
be void, and ſo alſo their gifts and grants: 
yea it was then held that the husband of 
the wife executrix, may give goods or 
make releaſes of debts at his pleaſure. But 3 H. 6.3 
goods (though perſonal) which the wife 

hath as executor, deveſted out of her 

| an 
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and ſetled in her husband as her owne 
goods are; nor if ſhe die, ſhal they accrue 


to the hus , if no alteration were of 


the ptoperty, but ſhall go to her Ex- 
ecutor or to the next. of kinne, being ad- 
miniſtrator of her teſtator, if ſhe have 
no Executor; and ſo was ic held in the 
firſt yeare of Queene Mary: Yes 
tbough for * other goods which the 
wife had in her owne right before 
marriying, the husband alone without 
namhing the wife may maintaine an acti- 
on of treſpaſſe; yer touching ſuch goods 
as the wife hath as Executor, the action 
maſt be brought in the names of the hns- 
band and wife, to the end that the da- 
mages thereby recovered may accrue 
to her as Executor in lieu of the goods. 
M i So alſo muſt the replevin for thoſe goods 
£6.5. 11 be in both their names. But although 
to avon, jt eee be — _ — — 
ie of wife, yet principally is it the ſuit of the 
Ter. wife, — — ſuch actions or in 
Anita. debt by husband and wife, ſhe being Ex- 
tar sa Ecutor, if it come to tryal by Jury, the 
— husband being an alian, yet ſhall he not 


er his cat. have trial per medietatem linguæ or alie- 


Lb igenarum, that is, by halfe aliens, as in 
other caſes, where an alien is party to a 
| ſuite, 


NE TY 2 3 dk. 


Vne 
rue 
of. 


ad- 
ve 
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ſuit, is to be had. And where to a wife 
made Executor , power is given to fell 
Land'ofthe Teftators ; ſhe may ſell to 


her owne husband, as was reſolved in 


the time of King Henry the ſeventh, '** 7 * 
where the Feoffees (it being Land ſer- 

led in uſe) were committed co the Fleet, 

for that they would not execute an &- 

ſtate to the husband, according to the 

wives tate. But of this 1 much marvel, — nl 
fince the Law intends the wife ſo under 15. Ahe n 
the basdands commgad and ſubjection, derbe. 
char it holds not her diſpoſition of land norte him. 1 
to him by will free, nor therefore of 1 
force, and how ſhall this then be contei- 

ved to be but a partial ſaſe ; yet volewe Nh. g. 
non fit injuria, and he that will put ſuch yaſc.z7. 
power into the hands of a woman under I 
coverture, doth in a manner ſubje& it vice 15. No 
voluntarily to the hasbands will, And fen tat 5 
it hath been held by ſome, that even be good. 
aninfants or feme coveris conveyance - 

in ſuch caſe of neceſſity ſhould ſand . 

firm and unavoidable,becauſe of the con- 

dition expreſſe or implied, that the ſtate 
— de void, if no ſuch conveyante 
made. 


Tinti; 


bo 


 18.Elix. c. . 
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5. CHAP. XVIII. 
Teveling infants, and their ma hig or be- 
ing made Execntors, 


Eing now to conſider of diſability 
B by age, for want 2 eares in per- 
ſons — ah or being made Executors: 
Let us firſt cake view * * the ſeveral ages 
of men and women to ſeveral purpoſes 


: material in the lawe judgement and re- 


ſpect. And firſt, touching a woman: 


25 
35:8. 4b Wang ford in "Henry the ſixth his time 


ſhewes , and other bookes approve that 
ſhe bath Gx ſeveral ages, reſpet edin and 
by the law. As firſt the age of ſeven years, 


for her father to have aid of his tenants 
' to. marry ber. Next nine yeares to de- 


ſerve dower, thati is, that in caſe ſhe be 


of that age at the time of her husband 


death, ſhe ſhall be endowed; but not if 


ſhe be any thing under thoſe yeares; the 


Law being Phyſically informed that a wo. 
man at thoſe years may conceive a child, 
but not under chem. Bur of ſomewhac 
diff:reat opinion was, as it ſeems, the Par- 
liament in the late Q time, when it was 
made felony to have unlawful carnal 
kaowledg of any woman child under the 
age of ten yeares, it being then 2 
| ve 
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ved, as I thinke, that no ſuch could con- 
ſent, The age of twelve yeares is a 
womans time for aſſenting or diſaſſene- 
ing ro marriage in more tender yeires 


had. For ſo it appeares by divers books: 


although Mr. Littleron have here no 

ſtinction between male and female. The 
age of fourteen years is'a woman time 
to be in wardſhip or not, ſo as if ſhe be 
any thing above thoſe years, at the time 
of her anceſtors death, ſhe æſeapeth ward; 
ſhip. The age of ſixteen years is her time 
of coming out of wardſhip, being orice 
fallen under it;for although had ſhe been 
full fourteen ſhe had eſtaped it; yet not 


z 


ſo being at the time of her anceſtors 


death, her wardſhip laſteth till ſixteen 
years, except the Lord ſhall ſooner marry 
her. And laftly;the ſullge of a woman 
whereby ſhe is inabled fitmly and una- 
voidably to make grants 6r'conveyaiices | 
is 21. years, as well as for the male, before 
which time, be it that the being ſole, 
make a feoffement or other conveyance, 


or being married alien her land by Fine: 


and her husband of fall age joyn witli 
her. yet is it infirm amd avoidable. © 
Now of the male v tan, the firſt 
age material and *fetledly reſolved on, 
| is 


2. 


 ThiOoffcedf . 


is twelve yeares, for at that time each 


male is at the Leet to ſweare his fidelity 


to che King; this women dos not, and 


therefore are they never ſaid to be out- 


lawed, but to be waived, becauſe they 


have not this admittance into the Law 


Which males have, This hath been, as 
Ichinke, the ground of that ſpeech, That 
women are lawleſſe creatures. - - 
The ſecond age of males is foùrteen 
yeares , accounted by the Law, the age 

af diſcretion, eſpecially material to two 
purpoſes, viz, Firſt, chat if one under 

age commit an act amounting to fe- 


tainder and puniſhment incident to 8 fe- 
lan 3 Regulariy it is has, but gon of re- 
is ſuin fie, one of much leſſe years 
aving attained p of difcretion 
and diſcerning, ſhall incur che like at- 
teinder as ane. of fall age, as was reſol- 


JB. 7. f. t. c. ved in the time of Ring Henry the ſe- 


venth, conching an infant but of the age 
of nine yearee, who having killed ano- 
ther boy of like age with bis Knife, and 
then biding the ſlaine boy, and exauling 
the blood found mp 2 
thet his noſe had bled : It was held by 
the Judges berh-mucto be hanged! as 3 
4 ; on, 


lany, yet is be to tend free from the at- 


2 o 
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felon, his ſuch non- age notwithſtand- 
ing. The other point, touching which 
this age of fourteen yeares is eſpecial 
matetial, is touching an heire of Lands 
held by Socage; for in caſe ſuch beire be 
under that age, he is to be in ward to 
the next kin; but if he be of that age, he 
is not to be in ward at all, for that the 
Law judgeth him to be of diſcretion at 
thoſe yeares, and therefore a Guardian 
in Socage being in effect but a Bayliffe ö 
accountable, he hath no need of ſuch 
— other then ſuch as himſelfe ſhall 


e. 
The third age in and touching males 3. 

material, is fifteen yeares; for every 

Lord of a Manour, or one having Free-. 

holders in Socage, or by Knights Ser- 

vice, when his eldeſt Son cometh to that 

age, Viz. fifceen is to have of 

them ayd for the making of him a 

Koight, towards which every one bold- 

ng. — ts * pay 

twenty hilliags,and ſo ratably for more, 

more; and leſſe, — and each hold- 

ing twenty pound in Socage is to 

pay — ſum, and ſoratably for more 

Or a 


| The fourth age of alot, is the full 
awe + 


n TheDſfiref 
age of one and twenty yeares, which 
maketh him free from wardſhip, having 
Lands held by Knights ſervice deſcend- 
ed unto him: And alſo makes him able 


to alien Lands or goods, makes firm his 


bonds, ſtatutes,” recognizances, &c. for 
although at fourteen the Law judge him 
of diſcretion, yet doth it not hold him 

fully ripe till one and twenty. 1 
The laſt age of males reſpected by the 
ol¹,ee Law, is ſeventy yeares, at which time 
Another of Sheriffs are to forbeare to impanel them 
empt from in Juries, and in caſe they doe not, ſuch 
— old man may have a writ to the Sheriffe, 
ſerve by the grounded upon the ſtature for that pur- 
— poſe, made in the time of K. Ed. i. com- 
3. c. 1. 1 manding fuch Sheriffe to forbeare the 


Ff. a impanelling of him; and he may have an 


E 1. na. 
br. 165. action to fecover damages upon that 
ſtatute: This is called by moſt a writ of 
Dotage, a word, perhaps, anciently ta- 
ken in a good and favourable ſenſe, 
Pro dote 4tatis, viz. a gift, priviledg, or 
exemption allowed to age in favour 
thereof, and as a benefit. Having thus by 
way of ingredient or introduction taken 
view of theſe ſeveral ages, let us now 
ſee wherein and how age is material, 
touching chem who are to make or to — 
* made 
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made executors, and what age is required Derice. £57 
tbereabout. Maſter Perkins ſaith , that ace 
. one of foure years old may make 2: will; one may 
le | and conſequently executors; and his reg- "2k un ili 
is ſon is, becauſe the executors being to ac: ſpecially 
;r | count before the Ordinary, it cannot be , 5 
n intended, but that the goods ſhall be Con fer his 
n diftributed for the good of his ſoul :- He ing 
ſpeakes as if he only made an executor by 
e | bis wil, but did not bequeath any thing; 
e Aut left all to the executors conſcience 
+ and diſcretion, which is not uſual, though 
| | feaſible, as before I have ſhewed,, or 
| | kid atleaft, But admit it were ſo, and 

no bequeſt at all contained in the will, 
yet ſince at that age an infant bath no dif- 
cretion to elect a fit perſon to diſtribute 
his goods, money, and other things ; no 
vor to make continuation of an execu- 
torſhip to another, to whom perhaps the 
infant was executor; I cannot ſee that his 
Wil ſhould be of any force: but if he hg. 
ofthe age of 14 years, being the age oi 
diſcretion in the judgment of law, then T 
ſnould hoid him able to make a will, al- 
j though yet he be an infant til twenty one 
years, and can make no giſt of land not 
you which ſhall be of force. And Ba. 
| kingten chiefJuſt.to other purpoſe * 9H. t. la 


2 

n 

e 
1 
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ke diſtinction betweene an Infant of 
ſach tender yeates,. and one come to the 
years of diſcretion- So alſo as before we 
' * ſhewed, ĩs it ia the caſe of felony. And 
that way allo: ſounds that which Hanel 
| faies in Henry, the fourth his time, vix. 
- ahar an infant of 18 years old may be a 
diſſeifor: ; as implying that his yeares 
may be fo tendteʒ that as Candi/e ſaith of 
45.£4. 3.44 infant in Zang thethiri: his time, 
he ia not to be intended able to know ot 
diſcerne between. good ind eviluna thinks 

therefore be 

«4 go of diſcretion; viz..14 years, who ſhoul 
bee able to make a Will and conſequent» 
ſy an Executor. And the cuſtame for a0 
infant of fifteen years old to bequeatb 
by wil hath, asro me it ſeems, 8Mnity 
— — 
bo, PRES of land in a-Borough devi J 
pl Z 42 cuſtome:: and:thir- way reflecteth the 
„Ba ſe in the time of King Heary/the:lixth, 
where itivas aid, that an infant under 
fifceen years of: age ſhquld not wage bis 
law, | viz; take an bath to at quit bloſelf 
df a debt, or excuſe his default in an acti- 
vn real. And: further reaſon ofſthis opini- 
on will ariſe ont of the conſideration of 


2 H. 4.23 


- » 


ho, 


% k 


An infant mad an taecutor:. N 
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d be at che leaſt of th 


a» 
n... 


— 


yu 
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} not our Common Law, comes in this li- 
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Now touching an infant made grecu- 
tor, hom young ſo ever he be, che ma- 
king of him ſo is not void, bat pet che 
execution of the Wil, which is che * 
formance of the office of Executor ſhall 
not be committed to him tile he come to 
the age of ſcycateeneyeers, by the law 

i ragh 2 2 then for that he J 

dot able to do the gart Man executor, 
Mminiſtration is to bee committed to 
lome other; yet if it be a woman infant 
who is ſo made Executrix, in caſe ſhe be co. iib 3j. c. 
married to 4 man of ſeventeen yeers old or. 
or more, now is it a8 if ſhe were of that 
age, and her husband ſhall have the exe- 
cation of the Will, and if adminiſtration 
were before committed during the mino- 

ity ofthe woman, it ſhall now ceaſe, as M. 41 & 4 
1 in Princes Cale. Vet I doe a little * 
ſharvail at theſe opinions, conſidering 
that theſe things are managed in the Spi- 
rival Caurt, and by chat law ; and 
it intetmedles not with the husband, in 
the wives caſe ; now by that Law, and 


mit of ſeventeene years. And I have 
ſeen it otherwiſe reported in and touch - 
ing the laſt point. 2 
10 W Infants executors ; 
4 2 an \ 
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col g= ànd under the age of ſeventeene yeares 
But paiment This is to be noted, vir. that ſach an one 
ro bs the is notable as an exetutor to aſſent to a 

Executor, a Jegacie, ſo as it may by vertue thereof 

and not? ſettle in thelepatee.” Alſo ifadminiſtra- 

rar , M, tion be during ſuch minority committed 

3 ms . with ſpecial words of reſtraint or limi- 

rep. 67. Co- tation, viz. that it is done tothe uſe or 

"570-72 profit of the inſant enecutor, then no ſale 

| of leaſe, or goods, or aſſent to legacie by 
co. Heels ſuch adminiſtrator,” will bind or” prejt- 
dice the infant executor ; bur otherwiſe, 
perhaps, if che adminiſtration during the 
minority be committed generally: and if 
the teſtator himſelſe, making an infant 
Executor, doth alſo appoint another to 


| pet it to be only for the benefit and 
ehoof of the infant ezecutor, I doubt 
whether this temporary executor ſtand 
any whit reſtrained from what pertains 
tothe power of an abſolute executor; fot 
there may be perbaps difference between 
him to whom the owner of the goodi 


but for a time, and in ſpecial manner; and 
an adminiftrator fo ſpecially made by 
the Ordinary, another beiti preſently 
by the will of the owner or te * to 

| ave 


— 


commits the government of them, thoug 


de his executor during his nonage , ex- | 


— 


enges % KY ED TT CET 


— 


f more diſable him, than it doth the King, 
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| bave the adminiſtration, in whom for a 

time legall defect is found. But now let 

us. paſſe over this age of, ſeventeene , 

and conſider of the infant betweene that 

time of his being admitted to Fake upon 

him the-executorſhip,and his accompliſh- 

ment of his full age of ope and twenty. 

Firft then, ſuppoſe that he doth releaſe a 

debr due to his teſtator whether ſhal this 

be good to bind him, and to diſcharge the 

debtor as wel as if the executor had been 

of full age, he now having proved the 

Will, and being by the Law Spiritual 

approved an able executor > And this, 

point coming in queſtion in Ruſſelli Caſe, H, 26 Biz, 
in the late Queens time, conſideration 

was had both of divers good reaſons for 

enabling of this releaſe, as that an execu- 

tor repreſents the perſon of his teſtator, 
and in hisright and power, doth theſe 

Acts, and not in his owne, and there- 
-fore his infancy, which is a ſtate or con- 
dition of his own natural perſon, ſhall no 


4 Major, or other Head of a Corporati- 

an. Alſo divers books were found to run 6 HC ne. 
£ | t way, as wel in the caſe of an infant, 45.21. E. 4 
of a Femme Covert. But upon great 
Leliberation in the Kings Bench, ande 
TRA apy upon 


. offer 

upon conference had with the Lord A- 
8 Mamroodand other Juſtices, it was 
reſolyed and adjudged: chat the releaſe 
of an infant Executor without payment 
a the debt and duty would not bind o 
ol. 27. bar him: 1. For that if ir ſhould, it fon! | 
bee a waſting or devaſting of oe, Boo 
of his teftator, and ſo would charge his 
owne goods. 2, It would be awrong, 
which an infant could not do by his re- 
Jeaſe, z. It was no purfuit nor per- 
formance of the office or duty of an ex- 
ecutor, but the contary. And upon this 
judgment, a writ of error was brought in 
the Exchequer Chamber, where it Was a- 
reed by all, that the releaſe was nor ef 
ectual nor binding, ſo ai this poitit now 


England, But it way agreed, that py 
ment or ſatisfaction hid been made, chen 
the infant executor might have male | 
good acquittanceand diſcharge,” ants 


1; Note that the principal caſe 


8 ae enough, except in the cafe's 
1 fingle'Bi | 
. e a relenſe of any debt or 
Is duty 7 ſpecidley, but of treſpaſſe in toti- 
e ,yerflon of goods found or tàken in xle 


reſtgeors life time. But Poſiro', tbat this 


infant 


- 
* 


bad the reſolution of all the = zes of 
g 


deed payment.it ſelf if proyed » Brings ; 


— 


T7 
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inface hid aſſented to a legacy, whether 
caſe of Nell, it is ſrid, chat all tig 
which an Infant doth according ie t 


office and duty of an Executor, will 


ſtand firme; now it is part of his office 
to pay and execute legacies. Yer ſince this 
act amounts to a vaſtation or — of 
the teſtators goods, as well as the other, 
io caſe there remain not goods ſuffſcient 
for paiment of the debts, and confequent- 
ly here as well as in the other caſe, the ia 
fants own goods would become liable to 


bis teſtators debts; 1 doube, and inc line, 


that it is not, nor can ſtand effectual, for 
except in the other we admit a want of 
poſſibility of want of aſſets or good the 
releaſe could neither hurt the infant him- 


ſelſe, nor do wrong to any other; and 
tbat admitted, this caſe is of like preju- 
dice; yet if thoſe aſſets ſhould be void; 
io alſo would be his payment of legacies; 
- aid howthen were he àn able Executor, 


at the age of ſeventeene years, to ſue, an 
to be ſued for debts, and legacies, and 
and if upon ſuit it cannot be ſhewed that 
debm wil take up all, or diſable: the pay- 
ment; then ha ply he may be forced to 


* 


pay; Qgæte notwithſtanding? whether 


X 4 theſe 
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ving, but alſo ability to prove his te 
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theſe acts (though voluntary) ſtand nes 
gn upon Bene eſſe or conditionally, vis 
f there be beſides goods ſufficient &c. or 
that elſe the nonaged exec. may have an 
action of aecompt for the mony by him 

id to the legatee, and alſo avoid his aſ- 
at where that only needful. But doubt- 


leſs neither the aſſent of ſuch executor be- 


fore his age of 17, nor any paiment of a 
debt to him could be althongh ſuch 
acts to or by another executor, before the 
proving of the Wil would ſtand firm and 
good: for this infant wants not mw pro- 

ators 
Wil. yea, che Wil ſtands ſuſpended, & the 
teſtator as it were inteſtate, whilſt the ad- 
miniſtration ſtands in force, ſo as during 
that time: nothing can be done by any as 
exec. & therfore there is great difference 
betweene the caſes. What if paiment of a 
legssie be made £0 an infant, can: he 


make a ſufficient acquittanceꝰ? This I 
_ confels is beſides the point in hand, yet 


becauſe it concerns infants,and executors 
(though. not infant executors ) it is not a- 
miſs here to caſt ſome thoughts, & words 
upon the point, for that it many times per- 
plexeth doth executors, and legatees, Firſt 
therefore in caſe the infant be of the 


years of diſcretipn, viz. 14. 1 hold it 


cleare 


ö 
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cleare that any payment to him made 


will ſtand good, for that the Law at that 
age holds him able to govern, and ma- 


nage his own Lands held in Socage, and 


conſequently to receive the rents there 
of, wherefore, whether he who makes 
ſuch. payee have any acquittance or 
not, if he have proof of the payment,he 
is well enough acquitted from any ſecond 
payment; and if without payment he get 
an acquittance, it will not ſuffice, the in- 
fancy of him who makes the acquittance 


conſidered. Beſides, if the acquittance be, Notes of re- 


as moſt uſually they are, but ſigned only 0 
with the name of the maker, and not ſea» ces 
led, it is only an evidence or proof of pay - 
ment, and no pleadable acquittance, be., 
cauſe no deed, ſo as it nothing differs frõ 
proof by witneſſes, ſave that it is not mor- 
tal as they But now if the infant be under 
the years of diſcretion, what ſhall we ſay 
to a payment to him ſpecially, if he be 
but 3. or 4. yeares old, or thereabout ? 
here I think caution is to be uſed by the 
Executor generally, and the ſureſt way is, 
if he feare to keep it in any reſpects, to 
pay it into the Court, where it is reco- 
verable, viz. where the Will was proved, 


„yet the caſe ſo may be, as that this 


may 


vere, 
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gegen ent may not be at all ſaſe for che 


xecutor. As put the caſe, thut he entred 


to bond or ſtatute to 3 legacies 
#facha day, to the fevetit legatees, 

te I think the payment into the Court 
piritual ſufficeth not, for that Maſt make 
ce receit to be, with ſome eharge, which 
vj lin ſome kind an abatement; there I 
think therefore legally to ſecure the ex- 
tcutor, the paimene muſt be to or in the 
preſence of the guardian, beraiſe of no- 
riture,viz. him or her who hath (though 
not as guardian in reſpect of lands) the 
euſtody or education of the infant: for 


otherwiſe to pay it into the Hands of ſuch 
i tender infant ſeparate from any gover- 


nonr or guardlan, were to expoſe it to 
loſſe, both for that he is not able to count 
the famme, and for that he yet not being 
come to diſcetning years were like with 


' eEſops Cock, to part with pearles or 


coine for plumms and ttifles of no value. 
But in caſe no bond nor other collaterall 
penalty lie upon the Executor,' or in caſe 
the bond or ſtatute be, only to perform 
the Will generally, which nothing alter: 
the courſe of payment, which by the Will 


- the Law laies upon executors , then is 


hot the executor put to any fuch paiment 
nor 


| ireſſe can be taken, nor other penalty 


.' executor take heed, in caſe he be bound 


-- executor may have teftified under the 
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nor need pay without demand, and ac- 
— as in caſe of paiment, upon 

gle Bill, or of rent ſeck where no di- 


incurred: yet in that caſe if demand be, 
and acquittance ready to be given, let the 


to performance, that be Nand not upon 
the invalidity of the acquirtifice in re- 
ſpect of nonage; for as I have faid, proof 
by witneſſes may ſupply a nullity of ac- 
quittance, and much more the weakneſſe 
or imbecillity; payment according to the 
teſtators appointment, being the matter 
which acquitteth the payer, and this the 


hands of divers witne ſſes exprefling cir- 
cumſtances, fo as all dying, he may con- 
tinue ſafely from ſecond Payment as well 
as if an acquittance bad, the witneſſes 
tyhereunto are ſubject to mortality, as 
wel as the other, But herein Courts of e- 
quity doe often interpoſe helpfully for 

em who ſeek not evaſion ftom paiment, 
but only in paying. And pf infant 
Executors, and by octaſidii thereof, of 
,-- in Legators or legatees, "thus 
much, | 


CHAP, 
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CHAP. XIX.. 
of Legacies. 


' A Lthough theſe be not recoverable 
at and by the Common Law, but 
moſt naturally at and by the Law Eccle- 
ſiaſtical, yet by ſuits in Courts of Equity, 
as the Chancery and Court of Requeſts, 
they are often obtained, and of many 
things touching chem the Common Law 
taketh notice, and bath manifold occa- 
Gons ſo to doe - we will therefore eon- 
ſider thereabout theſe parts or points, 
ſome whereof have been in part before 
touched upon other occaſions. 
Whether any legacie in certaine & 55 
ing in prender may be taken, or had, with. 
out the Executors aſſent, by the legatee, 
or him to whom it is bequeathed ? 
When an Executor can, or ſafely may 
pay. deliver, or aſſent to a Legacie ? . 
Whether one Executor alone may doe 
it, and what if the Executor be an infant 
or woman covert? i * 
What ſhall amount to an aſſent of tlie 
1 422 Execu- 


df afſents conditional. 
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Executor, and what to a diſaſſent or diſ- 
ablement of aſſent? abs 

How a Leaſe or chattel real may be 5. 


kd 


1 * to one for a time, with remaĩn- 


er to another, how not ? 
Wbere an aſſent to the firſt or one 6. 
part of the bequeſt, ſhall imply or «+ 
mount to an aſſent for the reſidue. Fi 
Of the manner of aſſents, and therein 5. 


What manner of intereſt he in the re- g 


mainder of a Leaſe after the death of a- 


nother hath during the life of that other, 

and whether he may diſpoſe of it during 

that time and how ? * b 4 
Whether this remaindet can be defra- g. 

ted by any act of the deviſee for life, or 

by the death of him in remainder firft. 


By what acts or accidents a 1800 may 10. 


be forfeited or loft, and therein of revo- 
cation, death before, &c. | 

Whether the executors aſſent ſhal have 11. 
relation to the teſtators death, and ſhall 
make good a grant before made by the !fthecxe- 
Legatee. | tognother I 

As for the firſt, we have before ſhewed hun Dur 
the aſſent of the executor to be neceſſary medy at the 
before any legacy can be had, for that Na, 5 
debts are firſt to be paid, &that the exe. is riſe 37 

N to 30. 


ta laek ta at his peril. But hereto adde 
a little out of M. SWizhborxe a learned 
iviiao,yhe ſaith, chat in caſe any good: 
be in the hp or cuſtody of / & and the 
owner doth bequeath them to him, then 
may he keep or retaine them againſt the 
Will of the Executor, ſo as there be o · 
ther — goods in the Node of the 
- FJxecator. for payment of all debts: but 
though this (as it e it ſtand in 
the Hecleſiaſſicall Law , yet for that no 
property i trancferred to the legatee 
withane the executors aſſent ,. therefore 
doubtleſſe:theexccutor may at the Com- 
mon Law recover the thing with- held, or 
damages to the value againſ the legatee 
detaining it. Another cafe there is, wher- 
in as the learned Civilian ſaith, the legatee 
jay take the thing to ao hequeathet, 
Hing in prender, viz. Horſe, other beaſt, 
or peece of Plate, or other like thing 
known, and in being, and that is where 
the teſtator doth expreſly ſq appoint by 
his will. But herein doubtleſſe the Com- 
mon law, at and by which debts are reco- 
verable againſt executors, will oppoſe 
the Law Spiritual, for elle by ſuch ap- 
pointment the teſtator might cauſe all his 
goods to be taken by legatees, and that 
: tone 


, 0, 
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none ſhpuld remaine to pay debts. Yee 
ned | if there be other goods beſides ſuffici« 
pds enk for payment of debts ; then inded 
he | I ſee not how the Executor can hinder 
en | fach taking without violating bis oath 
be taken for performance of the will. II 
Q» any ſay chat it is alſo a breach of oath in 
he the other caſe, I ſay, he obſerveth not 
ue that there that clauſe in the will being 
E againſt the Law, is void, and conſequent- 
o ly there is a nullity upon it, and it is as if 
e nao ſuch thing were in the Will, and ſo 
p the oath extends not to it. And as a 


chattel ſhall not be. transferred to 3 

| ranger without the Executors aſſent; 

ſo if the deviſee be to the Executor him- 

ſelfe, till he elect to take as Legatee, it 

ſhall be to him as Executor, as appears 

by the ſtrain and argument of two caſes 

in P/owd, Comment. and more lately in 

the Kings Bench, the point being divers 

dayes afgued, was at laſt ſo reſolved by 

three Judges. againſt one: and the rea- 

ſon of Coe at the Barre was very good, — 
for here the Executor fuſtainzs two per- ton. Para- 
ſons, viz; an Executor, and Legatee, and yarns | 
ſo all one; as where the hequeſt is to an- Portman & 


ther, for Nandi duo jure concurrant in Tran 


ana perſona,equii oft ut ſj eſſent in *. 22 5 
greed, 


Co.li.3.f.29. 


gether ſilent touching them. 
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As for the ſecond point, it may have 
theſe two parts: Firſt , when the Exe- 
cutor is able to give ſuch aſſent to a le- 
gacy. And ſecondly, when he may doe 
it with ſafety. As for the firſt, he is able 
before probat of tho Will to aſſent unto 
the execution of a legacy , as elſewhere 
is ſhewed, and that although he be not 
of full age of one and twenty yeares : 
bur if hebe 
as he is not able to take upon him the 
office of an Executor, and therefore ad- 
miniſtration is during that time to be 
committed to ſome other; Here his aſ- 
ſent is not of force or effectual, as we 
find in Priurer caſe to have been held in 
the caſe of Pigot and Gaſtoine: As for 
the ſecond part, till all debts be paid, the 
Executor may not ſafely conſent to put 
the Legatee into the Leaſe or chattel de- 
viſed, no more than he may a money 
dequeathed, if there be not ſufficient al- 


. fo to pay all debts. Of theſethings more 


is ſaid elſewhere, Yet becauſe the Rea- 
der, or he that deſires direQion in theſe 


points will looke for them under this ti- 


tle, I thought not good here ro be alco- 


As for thethird point, viz. * 


under ſeventeen yeares, ſo 
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oo» Exituton. . 
the diſentof one Executor, where theres ,,__ _. 
be many; be ſufficient I ſee not how to we 3550 
doubr, ſinte any one Executor may give u e 
may any goods of the tſtators, Or re he may cake 

leaſe any debts due to him therefore oor. 
much more aſſent, which i no more or compi 
greater work in effect chan an atrurn- Ache hi, 
nent of dne leſſee upon à grant of a'T6-'comparion 
verſion. And if theve want bo pay debts, rl. K. g 
he onely who alſented hall aver fort 80 held 
it of his own-goods, und not his compa- Weis bn 
nions; But if this Exetutor be either un- enen 
der the age of ſeventeen years, or under dne n. 
coverture, viz. «woman married, ſuch iel in he 
not able co give a good afſent to binde 25 of Be 
the-others, © no-nor chemſelves, for then Chapel . 
thereby the Infant might draw a debt Jen . 
upon himſelf, and the wife upon her hus- Keg. c. 
band, by aſſenting to or paying of a lega- 

ey, there not being ſufficient goods to pay 

all debts. But the husbands aſſent is fa | 

cient where the wife is Executor; for his 

acts whom ſhe hath choſen co be her 

head, may prejudice as well her as him» 

ſelf; yea though ſhe were within age, yet 

he being of full age, his aſſent will tand 


good. But if he or another Executor in 


is own right be above 17. years of age 
or under 21, I doubt whether * 
N np > DRE Lab x is 


32 
hi ſent will be unc, reer 
cept the caſe he put that ther 


material, though not in the other. See 
«co; Bore heteof aſter in the title of Women 
Lua gehe cet, and Iafants Execntors. 
4 ds dee, | Apto the fourth point, fir chere may 
for life, fad, be an aſſent and election implyed; as well 
deckt base ag exprefle, for if in the deviſę or hequelt 
ir alter her thetlegatee he ap painted to do ſame act 
death, & he: abi reſpec of dhe legacy, and the Exe: 
took admin. cutot doth acrept the performance there - 
ſhe dvins ©" of/-this amonateth. to an affees. -. So if 


Tha Nis. cation of ſoge children which he doth 
2 2 educatk, this: makes en ele- 


| kirgoodere by the caſe. gf -Parawow- aut Nag, 
A,with wh Blowd. 543. So 46 an horſe be bequeath- 
Ogre ö ed, and one offering to bay lim ofthe 
the 2 Extcutor himſelf „he directeeh bim to: 
cher dun in goe and buy the horſe of the legatee; or 
debt, bur no if the Executor himſelf. offer money to 
9 demar- the — for the horſe, this implyeth 
t that.ĩt ſhould be the ſegatees by 


rer.Tr.37-F. an 4 
in ba. h. the Will, and fo was it held in tha caſe 
- qruſt:rothe Herween Low and Carter, where the de- 
al. hin- ciſee of a terme did grant it to the Exe- 
cutor 


e 


us chat there be aſſets || 
ſuylsient, which perhaps there may be 


' held Abe tile deviſe be to an Executor for the edu- 


gave he cn, 4nd not ae Brecurar, Mi appeares 


cl 


gi PSS 


8 7 


* 
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cutox, and this bean of a grant from 

him was beld to im exeeutors aſ- 

ſent that ir ſhould he ply che to grants: But 1 

ſee not well how that ſhould he Law, 

winch in che latter part of the Ld. Pyer 

is foaod,viz.whtere a term was deviſed to 

IS, and he was executox, andi aſter 

the death of the x&ffator, entred and oc- 

cupied the Lands whole yearg without 

proving the An at this was an tlection 
have it as deviſes and not as executor. 

For firſt, he had good right to r as 

executor before prohat ,, and fo; might 

py 2 that he! have takenthe pro- 

ir had not N deviſed or 


3 


Aa or ſome other as Oy There- Tc.37. Blix. 
neral accegtation can deter- lz 
mine no election, at elſewhere is held. As co { 5,this is 
for diſaſſent or diſablement to aſſent. As dn we as 
ifthe executor doe once declare his aſſent leguce. 
that the legatee ſhall have his legacy, be 
may then enter into it or take it, notwith- 
ſtanding the executors countermand or 
revocation of his aſſent after. So on the 
other ſide, I think,if he fully & expreſſely 
r that the legacy ll take effec, 


| ' he' cannidt 'after make''a good aſſen 5 
thereumto, for that᷑ election once mad A 
muſt ſtanũ peremprory, be it refuſal to 
aſſedr,or aſſent. V et zuare of this, for chat F 
the refuſal to aſſent may be checked by | 
ſentenee or decree}, in the Spiritual | , 
Court or Court of Equity, and ſo an af 10 
ſent de inforced. But if the power of aſ. 
ſenti * by the meanes a- | 
oreſald,viz. difabled,”F fee not how any | | 
* legalititereſt cin be transferred by that | 
ne ., competed "aſſent , howſoever decreed. a0 
dee abe And What is ſaid of à legacy bequeathed | f 
ber {caſe, to another, che ſame may be underftood 
deri: in kaſe here khe bequeſt is to theexecu, | 
F ce, tor himſelf, and he makes his election to be 
fal. El: have it a legatee, dr kv Executor. But f 
D. 359. if where an Horſe ir bequeathed to A, the be 
- 2 Execttor after tlie Teffätors death dotb 2 
rde the Horſe or uſe him in the Coach, 
1 or iw the Plough; I doe not take this to 
dee any ſach diſagreement to the execu- , 
87% tion of the legacy, as that the Executor 
ce angotaſter aſſent to the legatees having 
BY thereof; no more though it be ſome what 
8 more) "then where à drinking · cup ĩs be- f 
"Jv queathed, and the Executor — 4 the 
5 teſiatots death goth uſe it to drink in: a 
na fa ſeuſe of land he bequeathed x 88 
9 1 8 5 an 
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and- the Executor continuetfi the depa- 
furing of the Teftarors cattel: therein, 
yet is not this any diſagreemenit to the 
Execution of the legacy: but if this leaſe- 
land were let out by the teſtator from 
year to year, & the executor diſchargeth 


the tenant, and taketh it into his hands 


at the years end, this I conceive to be a 
diſ. aſſent to the legacy, and ſo alſo per- 
haps may his taking or diſtrainig for a- 
ny rent thereupon due after the teſtators 
death;yet am I not reſolute that the diſ- 
aſſent is ſo peremptory & unchangeable, 
as the aſſent, remembring the caſe in K. 
Heury the eight his time, where a term 
being granted by a leſſee conditionally, 
ſo as the aſſent of the leſſor could be had 
by ſuch a day, though the leſſors aſſent 
were at one time denied, yet miglit it be 
yeilded at another, ſo as it were at any 
time before the day: But yet there it was 


held, that if no time of aſſent were limi- 


ted, then one expreſſe denial or refuſal 
would be peremptory, ſo as the refuſal 
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were expreſſed to the party to whom the 


aſſent was to be given; otherwiſe, if it 
were but in ſpeech to or among ſtran- 


Dy. 359. AF- 
ter choice 


gers. This and the former caſe, 19. Elix. once mad 


give the beſt light to 
- Y 3 


no varia” 


this point that on. 
1 
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I remember. Now, for diſablement to 
aſſent, it was held in the fore-mentioned 
caſe. of Lem and ('arter, that where a 
term is hequeathed to A, and after the 
Teſtators death che Execntor takes a new 
leaſe of che ſame land far more years in 
poſſeſſian, or to begin preſently; now 
by chis was the term letz by the Teſtator 
ſurrendred and drowned, ſo as it could 
— paſſe to A by the Executors aſſent 
after. | 4 

As to the fifth point, viz. in what man- 
ner a leaſe for yeares or other chattel re- 
al may he bequeathed to one fox a time, 
with remainder to another; it hath 
been heretofore much dqubted, when a 
leaſe ſor yeares was bequeathed to one 
for life; or for ſo many yeares as be 
ſhould live, - whether the limiting of a 
_ remainder:thereof aſter his deceaſe were 
of any validity in Law.or-not ? and this 
doubt had this ground; any flate for 
, life in the judgment of Law is greater 
than any term for years: therefore when 
a termer hath by his will given his term, 


or his houſe or land, which he ſo hold- 


eth for: years to one for life, or for ſo 
many years as he ſhall live; this teſtator 

and deviſor hath not in the judgment of 
| the 


„ „ „ „ „ „eee oRma = K$i© 
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the, Eu any eſtate rettiaining in Hm; 


adother : But aſter many en- n 


vhom the remainder was limited, might 


ſibiliey that this life ſhould not take up 
the whole term. But now put we the 


leaſe to one child in taile, with remain- 


E ; 
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and therefore it wasthonght very hard 
for him to give or limit a remainder ts 


und 
debatings, it was in che late Qderne „, Con, 
time olved, that ſuch a remainder Wis 520, & 542. 
0d; und that if the. firſt deviſee died 
efore the term expired, that then he to 


enter and enjoy the reſidue of the term: 

As for the giving of part of the years 

to one, and the reſidue to the other; - 
viz. If the terme beinp twenty years, the 
Leſſee bequeathed ten thereof to his 
wife, andthe remainder to his daughter; 
Of this no doubt ever was, but that it 
was good, for that after the firſt ſtate 
limited,- there remained a further term, 
viz. ten years more in the deviſor,where- 
of he had power to diſpoſe ; whereas in 
the other Caſe, after the terme limited 
ro one for life, there remained but a poſ- 


caſe a third way, viz. that the termor 
deviſeth or bequeatheth the thing in 


der to another, and dyeth, and the firſt 
entreth and dyeth without iſſue; now 
| Y 4 whe- 
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whether ſhall che next in remainder, or 
the Executor of him ſo dying, bavethe 
term refidue? And this caſe camę ii que 
ſtion and was adjudged about thepig» 
dle of King Jobs hisreigne in the Exche- 
quer: for there Maſter Hamed holding 
by leaſe for years from the Crowne; the 
Mannor of Akers in Kent, deviſed the 
ſame-by bis will co Alexander: Hamond, 
Both Alex- his eldeſt Son, and the heirs males of his 
Rate were body, with remainder to Ralfe'Hamwond, 
executor 3; another Son, in like manner, and the like 
—— remainder to T homes Hamond, and made 
difference. the (aid Alox ander Executor, who after 
his fathers deceaſe elected to take as lega. 
tee, and after Ralfe- Hamond- dyed lea- 
ving iſſue male, and making his wife ex- 
ecutrix ; Alex. not having iſſue male, 
granted the whole term by deed to B & 
C, for the behoof of himſelf and his wite 
during their lives, and after to the uſe of 
his youngeſt daughter whom Sir Robert 
LeWkenor married; then Alexander dying 
without iſſue male, the wife, and Execu- 
trix of Ralfe Hamond entred claiming the 
term, and being kept out, ſealed a-Leaſe , 
ybetenpon an Eject. firme was brought 
and; a Jury appearing at the Barre in 
the Exchequer, found a ſpecial 05 
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did in effect Dr ſupra. And in argoment 


of this Caſe; firſt the maine queſtion was 
whether this Caſe were all one in Law 
with the former, where a term was devi- 
ſed to one for liſe, with remainder over; 


ſo as by the death of Aliæander Hamexd 


without iſſue male, the term ſhould goe 
to the next in remainder, as in the other 
Caſe, by the death of the deviſee for life 
dying within the terme, it ſhould doe. 
And on the plantiffs part it was urged 
to be all one, ſo that by vertue of the 
bequeſts ſupra, Alexander had an eſtate 
to him; and his, executors only, ſo long 
45 there ſhould be beirs males of his bo- 
dy; and he dying without ſuch iſſue, 
the term remained to the Executors of. 
alfa, who had the remainder in like 
manner, & leſt iſſue male which ftil lived, 
and ſo that ſtate of Ralſe yet had conti. 
nuance. For it was admitted by the coun- 
ſel on that ſide, that the term could not 
goe to the iſſue male of Rolfe, according. 
to the words and intent of the will, fince, 
it was impoſſible to małe a term to de. 
ſcend without an act of Parliament, This 
therefore they ſaid the Law ſhould work, 
which was nearęſt to the intent, viz. 
that after Ale anders death it ſhould: 
| goe 


330 


of Law, that it could not take effect, 
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poe firſt to his Executors, and affipnes. 


d long as iſſue male of his body Loch 
continue; and for want of ſach iſſue, then 
to Ralfe bis Executors and aſſignes, IO 
long 28 bis iſſue male ſhould aft ; and 
therefore in this cafe the iſſue tale of 
Alexander failing, the Executor of Xa/fe, 
whoſe iſſue male failech not, ſhonld in- 

y the terme, and ſo judgment aught to 
be given for the plantiffe, being Leſſee 
of that Executor: on the other ſide it 
was ſaid by the defendants Counſel, that 


'this caſe differeth- much from the other 


Eaſe, where the term or Land held b 
Leaſe, is given but for life to the fir 


. with rems inder to another; which caſe, 


as having been often reſolved, was cleare- 
ly admitted to bo good Law; for in that 
eaſe the intent of the Teſtator might, and 
did rake effect. But in this caſe, if the 
Lind ſhould goe to the Executors and 
aſfipnes of Ralfe Hammon , it muſt goe 
againſt the intent of the Teſtator, whoſe. 
minde and will was, as it appeares by 
his word, that it ſhould goe only to the 
iſſue male of one Son after another, and 
not to any Executors. Now then, ſince 
this intent was ſo contrary tothe rules 


there 


* 
— 
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| therefore it muſt be void, and ſo all the 


words of heires Male ftandinp void, the 


Will is to be conſtrued as a ſole, and ab- 


folate gifr, and * — to the ſaid Alex. 
and conſequently the terme muſt goe to 


his Executors, and aſſignes. And for „i ddnore 
this point reſemblance was made to a a"dHolfo 


Caſe reſolved in the Kings Bench, where 


a Leaſe was made by indenture to A H. El.argucd ; 
lend. to A B, ind C for their lives: now 274 


becauſe B and OC could take nothing, it 
was reſol ved chat A ſhould not have it 
for their liver, hut for h one only. 


This Caſe was ſaid to come very cloſe in 


reaſon to the/Ceſe in queltion';' for as 
here the intent of the Leaſe war that B 
and C ſhould be eftated for their lives, 
and ſince that cauld not be, therefore 


the naming of them ſnould be utterly 


void, and as if they had not at all bees 
named; and their lives ſhall not ſtand 
as a meaſure forthe eſtate of A. So in 
the other Cafe the intent of the Will, be- 
ing that the Leaſe, or Land Leaſed ſhould 
goe to the heirs Males of the body, firft, 
of Alexander, and after of Ralph; ſince 
this cannot be, therefore the words, and 
name of heirs males ſhould ſtand for a 
meere blanck and cypher, and not to 
mes ⸗ 
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meaſare out any Bate to the ſaid Alex. & 
Kaff, and their Executors and aſſignes. 
Alſo it was ſaid on the defendants pare; 
that an eſtate for life in. the judgment of 
Law is af ſo: ſhort, and uncertaine conti- 


8 4 


8 * 
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| nanyyears of his term: 
thus it:appeares. that: a fate for life is 
very momentary in the judgment of Law, 


and net reputed of any certain continu- 


ance ſo much as for a day. But it is o- 
therwiſe of an eftate taile, ſo as if A ha- 
ving given Land to B in tayle, doth after 


(without indenture, which makes an Eſto- 


pe!) make a Leaſe to C for 21. year 


s, and 


then B dyeth without iſſue during the 
term, yet ſhall not the Leaſe take effect, 
becauſe it was utterly void at the firſt 


making. For an eſtate tayle bei 


ng a 


ſtate of inheritance, may in the intend- 


ment 


an Exncurtonr 
ment, and indgment of Law have con- 
tinuance for. ever, as appeares both by 
the Caſe of e-Ydzms and Lambert, where 
it is held within the Statute of Chante- 
ries, which ſpeakes of gifts to.have con- 
tinuance for ever. Therefore a reverſion 
n an eſtate tayle is no aſſets, nor gi- 
veth cauſe of receipt, otherwiſe in all theſe 
Caſes it is touching a reverſion expectant 
upon a ſtate for life. Againe it was ſaid 


dy the defendants councel that an eſtate 


may be limited to A and hit heires du- 
ring the life of B, with remainder to C, 
as in Chxdiies Caſe was reſolved: but it 


Land be given to A and his heirs, ſo long 


as B ſhall have heirs of his body or heirs 


males with remainder over to C, this 


remainder is utterly void. So as there 


i in the judgment of Law a great diffe- 


rence between the largeneſſe and con- 
tinuance of an eſtate tayle, and of an 
eſtate for life. And if ( which is worth 
the obſerving) à fee ſimple cannot afford: 
a remainder to he drawn out of it after: 
ſuch a gift to one and his heirs, during 
the continuance of an eſtate tayle, or of 
the meaſure thereof; much leſſe can a. 
term yeild ſuch large chongs to be cut 
r 
eſtate 
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eſtate to one ſo long as he ſhall haye 
heirs of his body, or heires Males, which 

4 fl. f. Dy $$ all one. And in this caſe the remain: 

fo.9. dier was held void by Baldwin and Shelly, 
though Eaglzſieid were of contrary opi- 
nion, as the Lord Dyer ſheweth. Fut · 

ther it was ſaid, that if ſuch a convey- 
ance by will ſnould ſtand good, it would 
raiſe a perpetuity not to be cut off by a- 
by recovery. © | 
BZut whereas the caſe of Hammon hath 
been related before, ( fo by way of ad- 
mittance it mus argued as a pift, and be- 
queſt to flex. Hammon, and the heirs 
males of his body, with remainder in like 
manner to Ralph.) The truth of the 
cafe was, that the words of the Will, 
| were only to e leramdm, and his beirs 
Males (not ſpeaking of his body ) and 
- foto Ralph 3 which,as was urged by the 


1 defendants counſel, made the Cafe ſtron- 
ö ger againſt the plantiſſes: for admit 
| ; ab the former way, Ali anader ſhould 
| | | have had but : ſtate determinable upon 


4 . the continuance of his iſſue Males, yet 
3 here not ſo.Since the reaſon why in wils, 
x ſach a deviſe being made, the Law ſhould 

| ſapply the words (of the body). is onely 
* to make an eſtate tayle to the iſſues Male 
2 3 f | ac- 
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according to the Teſtators intent. Now. 
in this caſe. of a term for years ſo be- 
queathed, no cftate tayle could poſſibly 
be, though theſe words had been in the 
will; and therefore the motive to the 
Law fayliog, no ſuch ſupply will be made 
by the Law, ſince it would be to no pur- 
pole : conſequently , here was neither 
tate taile, nor iflues or beirs Males of 
the body, on whoſe continuance this 


Rate of Ale rauder ſhould be determina- 


ble. Therefore it was; an-abſolute, and 


total bequeſt of the term to Alexander 


for ever, viz. ſo long as the terme ſhould 
continue: for as 4 bequeſt to one for 
ever is aſmuch as 2 bequeſt to bim, and 
his heirs; ſ0;,a bequeſt: to one and his 
heirs, is as much-as if it had been to him 


for ever. i 


each ſide at the Barre ( if I much mi , 


And this Caſe after fix arguments on 


ſtake not) was upon argument by the 


Barons adjudged for the defendant, by 


the Lord chief Baron Taufeild, and Mr, 


Baron Browley , Mr. Baron Denham, 
(ho only: heard, as Itake it, one ar- 
gument on each ſide, made of purpoſe 
in reſpect of his coming into his place 
after the former arguments) being of 

tne 


the contrary Opinion: and the judg. 


ment proceeded upon the point former- 


lytouched, that᷑ as this caſe was, the ſtate 
o Alexander did not end by his death; 


and remaine to the Execiitors of Ralph. 


Other points were ſtirred which will be 
touched upon in other diviſions aſter in 


this Chapter. Ix will be obſerved that I 
doe more fully expreſſe reaſons, and 
points inforced on the defendants part, 
then on the plantiffs, wherefore let theſe 
to reaſons be atcepted. Firſt, that I 
better could relate that then the other, 
being the firſt-who argued for the defen- 
dant, and hearing little of that which 
was by others -ſayd- on either ſide after, 
nor hearing the Courts, Nec ad lut con- 
iluctus, nec prdibar fortis.- Secondly, the 
labour did lye on the defendants part, to 
prove that this Caſe differed from the 
common caſe of deviſe to one for life, 
with remainder to another. 
F We are now come to the ſixth point; 
viz. That where Houſe, or Land held by 
+ Leaſe, or the profits thereof, or the Leaſe 
or term it ſelf, which in a Will makes no 
difference, is bequeathed to A for life, 
or for ſome part of the term with the 
temainder to B, and the * aſ- 
| 5 N ent 
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ſenteth that A ſhall enjoy his bequeſt , 
whether this ſhall enure to B alſo, ſince 


without the Executors aſſent, no legacy piow. 545. C 
can take effect. And it hath been reſol- - lib. 10. f. 
ved that this aſſent ſhall be effeRual, as 


well to all the remainders as to the firft 
eſtate, and ſo according to former reſo- 
lations,it was admitted in Hamondi Cale, 
that Alexander his aſſent to take as lega- 
tee ſufficed (if the bequeſt had been 
good) for the remainders to Ralph, and 
others. And the reaſon of this doubtleſſe 
is, becauſe here the particular eſtate, and 
the remainder are all but one eftate in 
Law;they make but one degree in a Writ 
of Entry, nor ſhall have but one year g 
a day to enter for mortmaine; And an at- 
turnement to the grantee of à rent or re- 
verſion for life with remainder over doth 
enure alſo to the remainder, which be- 
ing aſſent hath much affinity to that of 
the Executor, each tending to perfect 
the grant of another man. Now then 
whereas it was urged in Hamoyds Caſe , 
that the tate limited to Ralf, ſhould cake 
effect not as a remainder, but as a new e- 
Nate to commence fururely,vit.when A. 
lex. ſhould be dead wirhont iſſue male: if 
it ſhould be admitted to by ſo chen cou 
£2 74 A 
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not the aſſent of the firſt Rate to Alex- 


ander have enured to this, ſince to R in 
remainder it worketh as being one eſtate 


with the firſt, which reaſon muſt faile 
the other way. This. difference between 
4 remainder,and new eftate future, brings 
to my minde the cafe of a rent by way of 
new Creation granted hy C, out of Land 
to A for life, or in tayle, with remainder 
to B. In like manner it hath'probably 
been held, although this limitation to 
B cannot be good by way of remainder, 
becauſe C had no eſtate in the rent re- 
maining with him when he made the 
grant to A, yet ſhould it be good by 
way of new grant, and creation to com- 
mence futurely. But this doubtleſſe can - 
not ſo be bat with a difference, for if 
the dean were by indenture between C 
on the one part, and A only on tlie other 
part, now B being no party to the deed. 
can take nothing by it except by way of 


remainder; but if he were party to the 


indenture, ar if the grant were by deed 
poll to which all men are alike parties, 
then it bagpily miey enute a8 4 futuxe 


grant to B. This is not impettinent. 


Now as the Bxecutors af 
cannot enure to another, thou 


— 
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Mme thing, except by way of remain- 
| der; ſo neither can it any way where the 
things are not the ſame, except in very 
ſpecial caſes; as if a termer bequeath a 
rent to A, and the Land it ſelfe to B, che 
executors aſſent that A ſhould have the 
rent, is no aſſent that B ſhould have the 
land; yet I thinke the aſſent chat B 


For that the reſtraint impoſed by the ; Rigd 
Law, againſt the paſſing · of a chauel by <:. ne tf 
e will without the Executors aſſent, be; oche 


ing out of reſpeR to the payment of the 
Teftacors debts : now if the Land ſhall 
aſſeto B, it is no more available to the 
eftators debts that it paſſe diſcharged 
of the rent, then charged. 2. Since the 
gift and bequeſt was of the Land charged 
with the rent, therefore if this bequeſt 
ſhall take effect, it ſhall carry the Land 
according to the Teſtators intent, viz. 
with this charge upon it : for what elſe 
doth the Executor in this, but aſſent that 
the will of the Teſtator herein doth ſtanil 
and take effect, and conſequently B 
muſt take the term according to the will, 
and got in any different or contrary 


| Z 2 Next 


TheOffice of 
Next we are to conſider of the manner 
of aſſents by executers, which hath ſome 
affinity with the fourth point, But here 
we ſhall conſider only of aſſents conditi- 
onal. Now to this purpoſe we wil caſt our 
eyes upon two ſorts of conditions, viz. 
precedent and ſubſequent. As for the for- 
mer, an Executor may to a legatee abſo- 
Juttly give aſſent upon a condition pre- 
cedent, as thus. I am content, that if you 
can get and bring in to me ſuch a bond 
wherein the teſtator ſtood bound unto I 
S, that then you enter upon the term, or 
take the corne or cattel to you bequea- 
thed. So of other like conditioris which 
may precede the aſſent, as if you can get 
the aſſent of my Executor, or if you will 
pay the arrerages of rent to the leſſor 
ehind at the teſtators death, or if you 
wil pay the wages already due to the ſer- 
vants attending about the cattel or corn 
to you bequeathed. In this caſe, if the con- 
dition be not performed, there is no aſ- 
ſent, & therefore the conditioning in this 
manner is good. But if it be on a conditi- 
on ſubſequent, as thus, Ido agree, that you 
ſnall have the thing bequeathed toyou, 
provided that you ſhall pay ſo much yeer- 
ly to me, or to ſuch a creditor ofthe teſta- 
| ror; 
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tor ; now the legatee entring into or ta- 
king the thing bequeathed ſhall not loſe 
it again by failing to performe the condi- 
tion afterwards, for the executor by his 
aſſent cannot make that legacy conditi- 
onal which the teftator gave abſolutely , 
no more then he can make the bequeſt to 
be abſolute which the teſtator gave con- 
ditionally, except by a releaſe made of 
the condition. As in other things, ſoin 
this the executors aſſent is like to the at- 
turnment of a leſſee, which cannot be up- 
on a condition ſubſequent, where the 

ant is abſolute or wichout condition, 

ough yet he may to his atturnement 
perfix a condition precedent. 

In the eighth place we are touching the 
bequeſt of leaſes or chattels real, to con 
ſider what manner of intereſt one to 
whom a remainder of a term after the 
death of another is limited, hath, & he- 
ther he may grant the ſame or diſpoſe 


thereof during the life of rhe firſt. And as 
to that it is cleare that he hath but a poſ- 


ſibility of remainder, for that poſſibly 
the whole term may be ſpent in the life 

of the firſt, to whom during his or her 
life it is bequeathed , now a meere poſ- 


| fibility is not grantable. Therefore was 


=. it 


= 
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it reſolved in the late Queenes time 


where be in remainder granted or ſold 


his ate or intereſt to another during the 
time of the firſt , that this grant was ur- 
terly void, becauſe a roffbiley cannot 
be granted; but whereas ſome opinlon 
in that caſe was delivered that this poſ- 
fibility could not be releaſed, no more 
then granted, it hath ſince been reſol- 
ved that he in the remainder by his deed 
of grant or releaſe of the deviſee for life, 
may make his eſtate , which before was 
determinable by bis death,to be now ab- 
folute, ſo as it ſhall continue to his exe- 
entors, adminiſtrators, and aſſignes after 
his death during the whole term. It 
may be that what was conceived in the 
faid eaſe of Fulſey, negatively of the 


validity of a releaſe by him in the re- 


mainder, might be meant or perhaps ex- 
efled of a releaſe to him in the rever- 
on; but ſarely (me thinks) though he 
could not ſurrender , yet his releaſe or 
defeaſance to him in reverfion or re- 
meinder having tbe freehold or inheri- 


taues, ſhould diſſolve or deftroy this 
term reſidue after the death of the devi- 


ſee for life, ſo as there the freehold 
Mould be diſchargd thereof. But 2#4- 


rt, 
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re, for I have not known this in queſti- 
on. As for the other point of Fxl/zs 


caſe, it was in the ſaid latter.caſe of Law- 


pet confirmed and admitted for good 
Law, viz. that this poſſibility of remain- 


der could not be aliened nor conveyed 


to a ſtranger. ? 
Now we are come to the ninth Poiat, 9: Point. 

viz. to examine whether any act of the 

deviſee for life can fruſtrate or defeat 

him in the remainder of the term, and 

whether by the act of God, viz. the 


death of him in the remainder before the 


fir ſt deviſee for life, ſhall defeat it. As plowd. 520. 
to the firſt, it hath divers times been re- ena 
ſolved, that no grant made by the firſt 10 Vl U. 
man, can cut off or defeat the ſecond , 277-19; Bll 
though formerly it were held otherwiſe ; L EHI. 233. 
but according to the late reſolution was & 33-78. 
it alſo held or admitted by all in the ſaid 23. 

caſe of Hamend, where was ſuch a grant. 

And as this cannot be done by direct 

grant or alienation, no more can it by 

an indirect, or implyed, as by taking 

of a new leaſe, which is a ſurrender in 

Law of the old leaſe , no more than b 

an expreſſe ſurrender. Nor doubtle 

by outlawry, whereby the term of the 


| firſtdeviſce is ſetled in the Crown, But 


S < if 
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if we put the caſe further, of waft com- 


mittted by the tenant for life, or breach 


of condition by not payment of the rent, 

or otherwiſe; theſe tor che whole in the 

latter caſe, and for the part waſted in the 

former, doe fo deſtroy the leaſe, and 

pat the reverſion in Stats quo prius, as 

that all remainders muſt needs faite: ſo 

of a feoffement or other like forfeiture 

by fine. As for the death of him in re- 
mainder, it was urged in the caſe of Ha- 

mond, that ſince it was but a meere poſ- 

fibility, if it could not take effect, and 
become an eſtate in the life of him to 

whom it was limited, it could not ſettle 

in his Executor; and to that pur- 

poſe were cited the caſe of the Rector 
of Chadington, and more expreſly as re- 
welchien & ſolved in the point, the caſe of Price and 
pra. Sur Atmere. But the Court refolved (and 
— found former reſolutions in other Courts 
pereroue- that way) that the death of him it re- 
Rione?,, , ma inder did nor hinder, but that it may 
death was ſettle as well in his executors upon the 
chere. death of the deviſee, as it ſhould have 
done in himſelf, if he had overlived the 
firſt de viſee for life. If the leſſor enter 
and levie a fine, and the deviſee for life 
enters not, nor elaimes in five e 
5 e 
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the remainder may enter, as having a 
right futurely accrued. 3 25 

In the laſt place we intermedled only 10. Fein 
with leaſes bequeathed, wherein yet is to 
be underſtood, that what thereof is ſpo- 
ken, is to be extended to, and underſtood 
of all other chattels teal, as wardſhip-of 
body & lands, eſtates by extent apotifta- 
tutes or judgments, terms otherwiſe than 
by leaſe, in fairs, markets, rents; annuities, 
commons, advowſons, and other profits; 
yea, one ſingle next avoidance of 2 
church. Now we come to conſider of be- of ola 
queſts perſonal, principally, if not only, ture ange. 
viz. how ſuch may be forfeited, loſt; Or ther 10d: of 
revoked: Firft then, we will conſider of!legacie- 
the acts of the legatee; ſecondiy, of 


% 


the acts of God; thirdly; of the ads of 


the teſtator. The legatet, as from the 
Civilians I learne, ey forfeit his Le- Lam, 
gacy by his miſ carriage towards the'353- Excepr 
Will : as if he uſe meanes to have t con- guardian he 
cealed and kept from being known, and Lecuſa it. 
conſequently proved. So if he accuſe it 

of falſitie. So againe, if he deface or 

deftroy the Will. Atfo if being by the 

Will appointed to be tutor or edutator 


of a child, he refuſeth ſo to be; ſo faith 


Maſter Swinborne : but Silveſter Prierius 
ſeemes 


" — The Officeof 


F- Ar. ſeems to me oppoſite in that where he 


. 1 


eſta. 3 „ſaith Maſter Hwinboerne, 


ve reſtam Fwguhorne-, if it be appointed to be paid 
5 gaſtenthe death of the Executor, and the 
Lepatee dyeth hefore the Executor, it is 
loſt; and ſo alſo if he dye before the con- 
dition performed, ſaith be; Let us come 
nom to time of payment, and och 

ST” ore 
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before it. If there be a day certaine li- „ FE 
miced for payment, and the ee dye Deviſc 27.4 


before that day, his Executor ſhall have 95: there | 


age of the Legatee, and ſhe dye before 14. cl 24. KH 


ay Exycuron; 147 | 


the Legacy; contrariwiſe, if the pay- dale of pai- 
went were limited to be made when the per the 
Legatee ſhould be married: but if it were before the 


only expreſſed to be towards the marri- 13%: exe 


. ie $.36.8.8. & 
marriage , her Executor ſhall have it, 87 


ſaich 2 — put the — wes en 
a legacy is bequea to B, to be pai . 
when he ſhall be five and twenty years OS 255 
old, and B dyeth before that age, it y . 7 
ſhall now be payd to the Executor, and 
that prefently without. ftaying till B 
ſhould have been of that age, ſaith Pri- Sun. Sur. 
er. Nay, ſaith Swi»borze, if the words digg RE 
of the Will be fo, viz. when be ſhall tozvide Dy. 
come to fuch an age, then if he dye be- 7 5 
fore, his cxecutors ſhall not have it at 5en opinio- 
all: but if the bequeſt be general, and u. 1 
further it is added in the Will, that the | 
Teſtator would. bave that legacy paid 
the Legatee at ſuch an age there, though 
he dye before ſuch age, yet his cxecu- 
tors ſhall have. the ſumme bequeathed, 
The difference may ſeem very nice, yet 
happily it wants not ſome probable co - 
lour of reaſon. Now laſtly let us come gt 


muy legacy, though he revoke not the reſt 


Zum. Sily. 
255. 


The office 


to the teſtators own act : who clearely 
hath power to revoke or countermand a- 


of the Will; and here firſt of revocation 
preſumed. If there fall out Graves inimi- 
citiæ inter legantem & legatarium, legatũ 


caduci efficitur ſaith the Summiſt; Sed non 


Propter leves, ſaith he, etſi graves, þ ta- 
men redeant ad amicitiam, reintegratur 
legatum; that is by grievous enmity after 
ariſing, and never reconciled between the 
teſtator and legatee, the legacy is diſſol- 
ved; otherwiſe of a light breach, or falling 
out, though it continue until the death of 
the teſtator. This I conceive to be rather 


fit for this place, as an act of the teſtator, 


than to be reckoned or regiſtred amongſt 


the acts or forfeitures of the legaree, for 


that it is not by the Summiĩſt made mate- 


, rial, or any point of difference, whether 


© the legatee gave juſt cauſe of offence , or 


cannot be intended to will him good, 
| nor 


that the teſtator unjuftly- conceived diſ- 
pleaſure, and ſo grew into cauſeleſſe en- 
mity. Therefore alſo doe I hold it of the 
nature of a revocation implyed or preſu- 
med, for that although no revocation be 
made, yet ſince the teſtator hath cea- 
ſed to beare good will to the legatee, he 


— 
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nor conſequently to be of the ſame mind, 
touching the beneficting of him, as he 
was when he made his Will : yet here a- 
ain it is worth the conſideration, whe- 


ber the circumftance following may not 


make a difference in the cafe thus, That 
where the teftator dyeth ſhortly after the 
breach and enmity grown, and before he 
come to the place where his Will is, or at 
leaſt to opportunity of peruſing and re- 
forming the ſame: There this very altera - 
on of affection ſhould make an alterati- 
on in the Will, and a revocation of the 
amicable bequeſt. But where he living 
a good ſpace after, and coming to the 
place where his Will was, and ſpeciall 

if he doe againe peruſe it, and yet dot 

not croſſe nor expunge that bequeſt, here 
it may be preſumed that either his enmi- 
ty ceaſed, or that ſo farre as to continue 
this bequeſt, the charity or other motives 
inducing him to make it, ſtood unvaniſh- 
ed and not extinguiſned by this breach 
of former amity. For as the continu- 
ance of time and opportunity aſter the 
making of a verbal or uncupative Will, 
without reducing it to writing, and 
cauſing it to be atteſted by witneſſes, 
though the Teſtator live divers yeares 
e | after, 


The office of 
after, doth ſtrongly argue his intent not 
to continue, that what was done in aq 
extremity ſhould ſtand as his will: ſoon 
the contrary, the permicting of a bequeſt 
expreſſed in a written Will, ro conriave 
without any croſſing, blotting, or defa. 
. 'ting, may argue againſt contrary pre. 
ſumption, the Teſtators minde , that it 
mould continue as part of his Will. Bot 
now let us conſider of more expreſſe re · 
vocation, and to that purpoſe will I re- 
late a late decree in the Chancery, made 
the Lord Keeper, according to the o- 
pinion of the Maſter of the Rolls, three 
Judges, and two Doctors, Maſters of the 


Court; Between Robert Eyre and vil. | 


liam Eyre complainants, and Heſter late 
wife of Chriſtopher Eyre their brother, 
and now wife of Sir Franci: Wortley , 
Defendant ; Thus was the caſe; The 
ſaid ¶ briſtopher Eyre, 15. Jacobi, by his 
laſt Will and Teſtament giveth and be- 
queathech to the faid Robert Eye, his 
brother, an hundred pounds, and to the 
ſaid William, his brother, a chouſand 
pounds, and gives to the ſaid Hefter his 
wife all the reſidue of his eſtate, aud 
makes and ordaines the ſaid Heſter his 
ſole and only execatris, ſaving for the 
per- 
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performance of his Will, ordaines Nobert 
Eyre and William Eyre, his ſaid bro. 
thers, whom he intreats to joyne as Ex- 
ecutors in truſt with his wife, for the 
better performance of this his laſt Will, 
Afterwards, Jan. 5. 1624. being ſick of 
the fickneſſe whereof he dyed , he was 
moved by Maſter Damport, and Maſter 
Stone, to ſettle his eſtate; to which mo- 
tion he yeilded, and Maſter Stone, and 
Mafter Damport did demand of the ſaid 
Chriſtopher, what friend be thought flt- 


teſt to be his Executor, and to w he 


would commit the care of diſchar- ing 
his funerals, and performing his Will, 
whether he truſted any perſon more than 
his wife, to be his Executor? To whom 
he anſwered, That his wife was the fit- 
teſt perſon for that purpoſe, and there- 
fore ſhould be his ſole executrix : and 
then the Teſtator was moved by Mr. 
Stone to give and bequeath legacies to 
his father, to his brethren, and to his 
kindred; whereupon he anſwered he 
would give or leave them nothing : and 
being further put in minde to remember 
his friends and others, - gave and bequea- 


'thed to Liowel Atwood, his God-child, 


twenty or thirty ſhillings ; and being 
j | there- 


351 
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thereupon moved by his wife to give his 
ſaid God-ſon more, or a greater legacy, 

or the like in effect; ſaid, thou knoweft 

not what thou doeſt, doe not wrong thy 
ſelfe, twenty ſhillings, or thirty ſhillin 

is money in a poore bodies purſe, or the 


to his wives diſcretion or diſpoſition, and 
the ſaid Teſtator did ſpeake the words 
aforeſaid, or the like in effect, Animo 
teſtandi & ultimam voluntatem declaran- 
azas the witneſſes then preſent did con- 
ceive. | 


the faid Heſter, and this C odicell being 
pleaded as a revocation of the ſaid be- 


227 Zia queſts : The faid Maſter of the Rolls, 


ſired.to reduce the matter upon the Will 
and Codicell into a caſe , and to certifie 
their opinions, whether the ſaid Codicail 
were a revocation of the legacies given 
to the plantiffes or not. And they, after 
counſel heard at ſeveral times, viz, both 
common Lawyers, and Civilians, and 
many-hours ſpent inconference together, 
did finally reſolve with one unanimous 
conſent, that the legacies to the planciffes 
| e a Liyen 


3 125 
„ 


like in effect; and the reſt, he left them 


This Will was proved by the oath of 


regis. Judges, and Doctors were by the Lord | 
Keeper, and the Order of the Court de- 
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given were not by the ſaid C vdicell re- 
voked, and ſo certified under their hands, 
upon reading whereof Novemb. 25. de- 
cree being reſolved to he made, if cauſe 
were not ſhewen to the contrary, No- 
vemb. 27. on which day the defendants 
Councel before the Lord Keeper in the 
preſence of the Maſter of the Rolls, and 
the ſaid three Judges, and Sir fob» Hey- 


ward, alledging what they could in tay 


of the ſaid decree : Tt was bya general 


concurrence of opinion decreed, that the 
| legacies given tothe ſaid plantiffs, ſhould 


be to them paid on our Lady Even, with 
twenty Nobles in the hundred for the de 
tainment thereof. 

This caſe I thought fit to relate ſome- 


what at large, becauſe it pitcheth upon 


the point of revocation without plaine, 
full, and expreſſe terms; And ſurely as 
Wils are to be made out of diſpoſing me- 
mories, and underſtandings, ſo alſo with 
deliberate. & adviſed judgments; & there- 
fore by like reaſon not to be counter- 
manded, or revoked by ſick, or fleight ex- 
preſſions. And this ſeems to me very 4 
greeable with the rule, and reaſori of the 
comon law. For as reaſon it ſelf doth di- 


411 
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' tati naturali, quam nnumquodque difſols; 
eodem modo quo conficitur ; So haththe 
common Law of England, in my under- 
ſtanding, reſolved; as for the purpoſe , 

if the King preſent a Clerke to aChurch, 
and he is thereupon admitted, and in- 
Kituted thereunto. Now yet before in- 


duction may this be revoked as a Will 
may. Let if the King ſhall after, and 
before 


induction; preſent another man 
to this Church without an expreſſe re- 
peale or countermand of the former pre- 
ſentation, it ſhall not hereby be revo- 


To help this Ked. S0 if Lands were conveyed to 


was the tat. certa ine uſes, with a clauſe or power of 


1 revocation; the ſale of the ſame to ano- 
| ther did not revoke. the former. But if 
a ſtate were meerely at will, then the 
| conveyance to another by the common 
6H. 8.c2.9. Law, amounted to a revocation. There- 
fore was the Statute made tempore Hen- 
rici 8. to redreſſe this, viz. that where 
the King had — lands, or other 
things to one 
ſhould not be revoked by a grant to ano- 
ther without recital of the former, and 
declaration that the King had determi- 
ned his pleaſure. | 
Being now to conſider of relation in 
che 


11. Point. 


„Ar 


uring his pleaſure, this 
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the Executors aſſent, it is meet that 


+ ſince theſe difconrſes are principally in- 


tended, for choſe who are not grounded 
Students in, or profeſſors of the Law, 
that we ſhew what we meane by relati- 
on, or what it is in Law. Thus there- 
fore be it conceived ; that relation is a 
kind of fiction in Law, making a thin 
done at one time to be accepted, an 
repald, or to have its operation; as if 
it had been done at another time päſt. 
As for the purpoſe, A doth bargain, and 
ſell freehold lands te B, in Auguſt by 
indenture, which is not inrolled till O&- 
ber following, yet this hath ſuch relati- 
on to thedate of the indenture, thar if 
A after that, and before the inrolment, 
become bound in a Statute, or granted a 
rent charge, or made a Leaſe for years, 
or tooke a wife, or committed felony , 
yet ſhall none of theſe be of any force 
to charge or prejudice the ſtate of B, for 
that the Law adjudgeth bim now owner 


J by relation as from the time of the date: 


yea, if a ſervant departing in Auguſt, 
for ſome great breach with his Maſter, 
doe kill his Maſter in October, this is in 


Law petty treaſon, as if he had continu- 


ed ſervant when he did the fact, becauſe 
A à 2 it 


The office of 


it relates to the malice conceived when | 


he was his ſervant. Now then having 
ſhewed that a term or other chattel real 
or perſonal, paſſeth not,nor is transferred 
in property to the deviſee until the aſſent 
of the executor be thereunto had; we now 
put the caſe that this aſſent is not had till 
a year,or ſome ſuch good ſpace after the 
teſtators death, &:make our queſtion whe. 
ther this ſhall have relation to the teſta- 
tors death, viz. to be in the laws account 
as if it had then been. Or perhaps to ſome 
purpoſes ſo to ſtand, and to others not ſo. 
That this is uſeful, and material to be 
known, be it thus ſhewed: One bequeath- 
eth his term of tithes of an advowſon of 
an houſe or land by him firſt leaſed, to an 
under tenant for rent, and dyeth in May, 
the executor aſſenteth to the bequeſt in 
October, between which two times tithes 
be ſet out, the Church becometh void. 
rent groweth payable ; now if this aſſent 
ſhall relate to the teſtators death, the 
deviſee ſhall have theſe, elſe not; the 
like caſes may be put of the brood of 
Cowes, Mares, and Ewes, fallen be- 
tweene the death of the teſtator , and 
the aſſent ; ſo alſo of fleeces of ſheep 
ſhorae, &c. - 

Now 
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Now to come to the point, it is repor- 


ted by the Lord Cooke, to have been held 


in the late Queenes time, that this aſſent 2 Elix 


ſhall, as berweene the Executor, and the J. Kaner 
legatee, have relation to the teſtators caſe. Vide - 
death; yetiſo that if the Executor before an adhen of 
his aſſent to the deviſee of a leaſe, com- treſpaſſe a- 
mitted waſt, now the action of waſt ranger for 
ſhall be brought againſt the Executor, taking bes 
in the Texit for the waft done before, 8b. 


and not againſt the deviſee in the Te- 


net. 


But put the caſe that the legatee, be- 
fore the Executors aſſent, granted the 
terme to IS, now if to any purpoſe 
this aſſent ſhall have relation, it ſhall 
certainely fo be to make good this grant, 
as making the legatee to be eſtated , 
and conſequently able to grant before 
the executors aſſent ; yet do Inet finde 
any Opinion or reſolution in the Point, p.25. Eliza. 
but finde it debated at the Bar in the 
late Queenes time, between P xckering 
and Egerton, in the caſe of adminiftra- 


tion granted to A after her grant of a 


free term, left by her inteſtate husband; 
bur I finde no reſolution therein , nor 
perhaps wants there material difference 
betwixt chat caſe, and the ,other.: 

A a 3 for 


45 B. 3. 13. 


The Office of 
for there the deviſee had at leaſt an in- 


ception of title by gift of the owner, 
wanting only a eircumſtance of aſſent to 


perfect it: but here this woman till ad. 


miniſtration had not fo; unleſſe perhaps 
the Statute 21. of K. Henry the eighth, di- 
recting or enjoyning Ordinaries to grant 
adminiſtration, ſhall amount to a kind 
of title ad rem, though not yet in re. 


But to returne to the Point of aſſets; 


where a reverſion is granted by deed or 
fine, if the leſſee a good time after doe 
atturne, this ſhall have no relation to 
the time of the grant; So as for waſt 
committed or rent grown due between 
the grant and atturnment, the grantee 
can have no remedie. Therefore it is 
good for him who buyeth, or hath any 
thing of the gifc of a legatee, ro have 
the aſſent of the Executor , before the 
ſale or gift, well teftified; or if the aſſent 
de not had till after, let him take 's new 
gift, that he may not reſt in a doubtful 
caſe, ſor beſides the premiſes, that great 


legiſt, Sir Edward Cocke, when he was 


a ptactiſer (to Maſter S$:»bbes of Nor 
folke, for his fee) gave his opinion, as 
I have deen confidently informed , that 
where a leſſee for yeares, deiog _ 
awe 
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cipal point, for there if the relation help 


not, the grant is not good from the 
| lepatee. | | | 


Divers caſes of bequeſts, conſidered, and 


expounded, 


| 339 
lawed, did grant his terme, and afterre- 
verſed the outlawry, this did not make 
good the grant by relation, it not being 
in the grantor at the time of his grant: 
and this bath much — with the prin- 


F a termor of an Houſe, bequeath his . sliz. Dy. 
Houſe to B, without expreſſing how 307-<onc. 


long he ſhould have it, he ſhall have the 
whole terme, and number of years. So 
of Land. | 

Alfo by the name of the Houſe, the 
Orchards, Gardens, and Backſides doe 
paſſe : yeaif the Houſe with the appur- 
tenances be bequeathed, thereby the 
lands belonging to the Houſe, or uſed 
with it, doe paſſe, though yet they would 
not ſo doe, by ſuch words in any leaſe, 


in a grant. 


31 Eliz. 


deed, or grant; yet by ſome Civilians or Sum sw. 


Canoniſts, the Orchard belonging to 
an Houſe ſhall not paſſe by the onely 
gift of the Houſe, without ſome words, 
ſnewing the intent of the Teſtator ſo to 

Aa 4 be; 
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be; or except one gate or door lead as 
well to the orchard, as to the houſe ; but 
ſome other of them hold that it doth 
paſſe without any ſuch help of circum- 
ſtance,ſo as it beadjoyning to the houſe. 

If a leſſee for years give his term by his 
will to A, he ſhall have it without pay- 

ing any rent, for the executors ſhall pay 
it for him, as I finde in the Summiſt, but 
againſt reaſon me thinks. 
leid. ur fup. If one bequeath his indenture of leaſe, 
his whole ſtate in that leaſe paſſeth. So 
if one bequeath his obligation or other 
ſpecialty , the debt or duty it ſelfe ſhall 
| goe to the legatee; and by the Canon 
wid ut ſup. or Civil Law the very action it ſelfe 
A paſſetb, viz. as I conceive-, ability to 
ſue the debtor in his owne name; but 
in our Law it is otherwiſe, the ſuit muſt 
bein the executors name, for a debt or 
thing in action cannot be aſſigned except 
ST by or to the King ; and only at the com- 
feigen mon Law is the debt recoyerable; but the 
admit. chat Spiritual Court may force the executor 
3 4 ary __ to ſue or let his name be uſed in the ſuit 
goods attte for and by the legatee. | 
þ | devepaid, If one bequeath all his moveables , 
HE any debts due to him are not bequeathed, 
e, nor corne, nor fruit growing on the 
"RS hs ground, 
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round, nor ſtone, nor timber prepared 
r building, as the Canoniſts and Civili - 
ans hold. 7 
On the other (ide, if one bequeath the 
moiety of all his goods, the legatee ſhall 
have only the moiety of that which re- 
maines after debts payed , for that only 
is to be accounted the teſtators which he 
hath ultra es alienum. | | 
By a bequeſt of all utenſils or houſ- «2.36.2. 
holdſtuffe, plate nor jewels are not given. 1211 3 2 
If one bequeath to his wife all her ap; Sum. Silv. 


parel, ſhe ſhall not have, as ſome Civilians *** 


ſay, her ornaments of gold or ſilver, by 


- which is meant as Itake it, chaines, jew- 


els, bracelets, rings, &c. but others are of 
contrary opinion, except they be ſuch 
things as are not lawful for her to weare. 

If a Bed be given by a will, Venit orna- 
ment um ejut, ſaith the Civilian;that is, the 


Ibid. 


furniture thereof paſſeth, viz. not only the 


bed, bedſteed, bedcloaths, but alſo the 
Curtaines and Valens, as I take it. But 1 


think that by gift of a Coach by will, the 
Coach horſes paſſe not; yet perhaps the 


furniture of the Coach- horſes may paſſe 


as appuxtenant to the Coach; for ſol think 


they ſhall doe, rather then by bequeſt of 
the Coach horſes without the Coach. N 
I 


362 
Ibid, 


Ibid.b 


Ibid. 


Ibid. 


rerages of this ten pounds by yeare for 
the cime paſſed. I 


beſt of all; faith the Civil Law, and per- 


'The Office of 
If one bequeath to A meat, drinke, 
and cloathing , er alimenta, he ſhall 
have, faith the Civil Law, alſo lodging, 
habitation , and all things neceſſary for 
the maintenance of life, viz. as J take it, 
fire and waſhing, &c. 

If one bequeath to his daughter tenne 
pounds a yearefor her apparelling, and 
ſhe demandeth none in fonre years, now 
ſhall ſhe not after that time have the ar- 


— 


If a man bequeath one of his horſes 
or cowes,. not naming which, to I 8, he 
is to chuſe which he will, ſo it be not the 


baps the mention of that exception 
growes ont of reſpect to the hariot, which 
the Lord ſhould have, or the mortuary 
which the Parſon ſhould have. 

A man bequeathed thirty pieces of 
twenty ſhillings to A, twenty to B,. and 
ten to C, to be had in ſuch a Cheſt or. 
Casket, and it is found after his death, 
that there be but thirty in all in that cas- 
ket or box, now each ſhall be abated 
ratably, ſaith my Summiſt, ſo as A ſhall 
have fifteene, B ten, and C five; and this 
ſtands with good reaſon and juſtice, = 
| | 5 


an ExncuroR, 


ſocach hath a proportionable part. And 
it were reaſonable, that it were by Par- 
liament eftabliſhed for Law, that all 
both legatees and creditors ſhould be 
paid in like proportion, where the ſtate 
will not ſuffice for full payment of each, 
rather then that an Executor ſhould have 
power to pay one all, and another no- 
thing: yet if the ceffator left ſufficient to 
make good all thoſe fjxty pieces bequea- 
thed, Quære, If that which is wanting 
in the casket ſhall not h ſupplied and 
made up, for if the caſes following four d 
with the ſame Author be good Law, it 
ſhould ſeem ſo to be. 


If one, - ſaith he, bequeatheth to 1 S, Sur. sil. 
that which is another mans, and where- *5* 


to the Teſtator hath no right, then cugbe 
his Executor to buy it, and give it to the 
legatee, or elſe ſatisfie him to the full 
value, and this not only by the Civill, 
but alſo by the Cannon Law, and in .- 
ro conſcientie, ſaith my author, | 


Againe, if A bequeath to B, ſuch an 1ia.:87. 


horſe by name, and after ſel| away that 
horſe, and dyeth , now is his Executor 
bound to anſwer the value thereof to B; 
and if the teſtator after his ſale of that 
horſe had bought another, and a_ 

im 


Ibid, 286. 


Ibid. 284.3. 


have the profit, but if the reſpite of pay- 


The office of - 

him by the ſame name as the firſt , now 
ſhall this latter horſe —— to B, ſaith the 
booke , except it can proved that the 
teſtator ſold the former horſe of pyrpoſe 
to revoke his will touching that bequeſt. 
' So againe find I, that if one having but 
a moiety or one halfe of Green cloſe, or 
of a ſtack of corn, or other chattel, doth 
give the whole, ſo av the words be appa- 
rent to reach to more then þis moiety , 
then muſt the execiit. buy out the others 
part for the legatee, or give him the va- 
lue, but if the words be but general, ſo as 
they may be reaſonably ſatisfied with the 
teſtators pact, no ſupply ſhall be made, 
So alſo if one having goods in pledge, 
bequeath them, it ſhall be confirued to 
extend no further than his right. 

A bequeſt is made of an hundred pound 
to be paid at a future time, viz. divers 


| years after the teſtators death; a queſtion 


is made by the Summift, whether the 
profit of the money in the meane time, 


ſhall goe to the legatee or the executor, 


and he reſolves with this difference, if 
the day were given in favour of. the le · 
ue being an infant, who could not 
afely receive it any ſooner, then he ſhall 


ment 


— 


n. 
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ment were in favour of the en lite r, then 
ſhall the legatee have but dh bare ſum 
1 any e 7 meane profits. 

If one bequeath all his term or gag g 1. 
to his executor for payment od KN * 7 25 
or debts and legacies, it is a void bequeſt, 
becauſe it is no more than the Law would 
ſay, if he had ſaid nothing. So if it be ge- Plow. com. 
nerally to performe his will. 545-d. 

If one ſeized in fee-ſimple of land, be- co lib. s. 
queath it to his executor to pay debts, the. 
executor hath no ſtate of free · hold; for if 
he ſhould, then it muſt be either for life, 
which might end by his quick death be- 
fore debts payed: or in fee- ſimple, which 
would carry away the land for ever from 
the heire, where perhaps a few yeares 
profits might ſuffice to ſatisfie the debts ; 
yea, then by the death of the executor 
the land ſhould deſcend to his heire, and 
not goe to- his executor, who would be 
executor of the firſt teftator. | 

If one give of grant all his goods, ha- NY deed or 
ving leaſes for years as well as moveables, fe in bite 
the leaſes ſhall not paſſe, as was held in Done, &c. 
the time of King Edward the ſixth. And {}737- 
ſo alſo was it admitted in Portmans caſe , reg: Port- 
for the word Bona comprehendeth only Sie or 


moveables by the better opinion there. lis, di. 
8 B vers times 
But argued, 


11. 
—_— 
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Bat the point in that caſe was pertigent 
to this place, viz. a bequeft in a Will of 
all rhe Teſtators goods, and whether 
thereby a leaſe for yeares paſſeth or not, 
was divers times debated, but not reſol- 
ved, the Judges differing in opinion in 
that point; but in another point which 
made an end of the caſe, all agreed. Yet 
the better opinion was, as I find in my re- 
port, that à leaſe would paſſe by fuch 
words in a Will, though not in à deed or 
grant by word otherwiſe made, for the 
legacies are demandable in the Spiritual 
Court, where Bona & catalla are taken 
for all one. See alſo the ſtat. of Maribr. 

. giving an action to the ſucceſſor, Ad re- 
petenda bona prædeceſſ. Yet an eject. cuſtod. 
hath been maintained thereupon : ſo al- 

3 ſo upon the ſtatute for Executors, de bo- 

1 nis aſportatis in vita teſtator. hath it been 

| R-2ca0f reſolved, and where adminiſtration is 

orfeiture. n 3 . 
of goods by granted, it is only omnium bonorum, with- 

| thoſe who out ſpeaking of chattels; yet hath the ad- 

ESC Sex ca. Miniftracor.intereſt in leaſes as well as 

; 16, Inall moveables. On the other ſide, the tar. de 

theſe goods ET EY F 

arc compre- Prerog. reg. mentioning only forfeiture 

hended. die catallis is clearly extended to movea- 

bles: ſo alſo in the writ of aſſize De catal- 
lis que in eo capta faerint, and in the writ 


Cap. 28. 
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is deviſed to the younger ſon , this 
not make the elder ſon to have the other 


an Ex RCT OR. 
of execution upon a ſtatute, there is on- 


| ly the word catalla, and not bens; and in 5 a, 
the caſe reported by Kelway temp. Heu- 35.4. 


77 the ſeventh, it ſeemes bon & catalla 


were taken for Synonyma, or all one. 


It doth not appeare that theſe ſtatutes 
and writs were alledged or conſidered of 
temp. Cam. 6. but in Porimaxs caſe the 


moſt of them were. 


If one will that his wife or any other 
ſhall have, or hold, ox enjoy the moiety 
of his leaſe with his Executor. This im- 
plyeth not that the Bzecutor have the 
other moiety as a legacy alſo, but other- 
wiſe as the Law caſts it upon him, no more 
than where the moiety of fee- ſimple jond 


- 


moiety otherwiſe than by deſcent, as be- 


tweene Lom and Carter was conceived, Low & Cart, 


But there being a Proviſo inthe wives be- 
queſt,that if ſhe married from the houſe, 
then, &c. Popbam cap. Juftice,held, that if 
ſhe married at all, this was a marrying 
from the houſe, for ſhe was no longer 


widow of that houſe , though ſhe mar- 


ried with one of that kindred, and who 
had no other houſe, but would dwell in 
the bequeathed. 

2 CHAP. 


The offer of 


— 


CMH AP. X. 
Of the Crecutor of : an Executor. 


Should be taxed of omiſſi6,if I ſhould 

not ſhew whether the things fore- 

ſpoken of Executors immediate, extend 

Secployw, Alſo to the mediate or more remote Ex- 
184. a debt. ecutors. Aſſuredly, were I not by the 
Seiner ef bookes otherwiſe informed, T ſhould 
an executor. thinke it ſometehat ſtrange, that the me- 
£ diate Executor in the fourth, fifth, or 
further degree ſhould not by the rules of 


Executor to the firſt Teſtator, as the 

fitſt and immediate Executor, as well as 

the heire, and aſſignee in the third or 
thirteenth degree is capable of all ad- 
vantages in like ſort as the firſt and im- 
mediate heire, and aſſignee. And in- 
1950220 deed we find both in the time vf Edvard 
Fit. executor the ſecond, and Edward the third, ex- 
7. & 103. ecution ſued out upon a judgment and 
ſtatute, by an Executor of an Executor, 


an action of debt, &c. I ſee not. But 
| 4 0 1 


the Common Law, ſtand in like plight 


and why he might not as well maintaine 
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| tute ſpeakes nothidg of confleritip upon 


ecugbr? cover 8 interoſth 4s to 37.50 32 ? 
take the . profits of lands for e ine = a 


years — anon} 
— and 


E the diſtreſſe ſhall an- 45: ls 
wer Yet the flat; 37eſtmin. . cap. 


on eſt le. S as now in 3 caſes . 


— 
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80 before matte i inthe 13 B.? 
17 1 after a 7a of arliament 9 
lem to ring "ations A and tg 251 Ed. 3c. 3. 


— 


them the teſtators goods. Now if they 
had title to them before that ſtatute, and 
without the help of that ſtatute, it is 
ſtrange if they ſhoald-not be ſuable | for | 
debts. But ſince that ſtatute, arid at this 
cn where by a wilf a\ſpecial cruſt is re- 

ended to an executor , as to ſell 

&e. this nos performed in 519 75 ent 

— Gal got be performable b 


= behind? in the Rot 145 e 
not but execators of executors Pee, 4 
bee” within the eqdity as well as within for h 24 
the ſtat. 9.Z4. 3. api. that the exec. he 


23. fox executors , was taken not to ex. 1 
tend to Executors of 'Executors. 2 83 
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circumitential points,. - 
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9 — which appertaineth to adminiſtrators 
f 5 diflinguiſhed from executors, or where- 
1 in they ſtand in different ſtate. 

me — 2 


di. 
. 


| grec ofthe 
poſe by the ſpecialty,and none of record, 
and yet he hath not wherewith to pay 
or ſatisfie all; Here he may have three 


'C H AP. XXII. 


Confiderations in conſcience, touching pay- 
ment of Debts, Legacies, and the pre- 
ferring or reſpect of perſons. 


O the advertiſement what courſe 
Executors are to hold in their pay- 
ments, I thought good to adde this in 
fore conſcientie, That when as it ſhall . 
ſtand in the Executors will and election 
co pay _ he will, e he n — 
teſpect of equality in ignity and de- 
5 Tu, al being fot the pur- 


wayes or courſes in his eye. 

Firſt, where there is equality in the ho- 
neſty and conſcience of the debts ; there 
. (except in the ability of the parties to 
beare loſſe, che diſproportion may other- 
wiſe occaſion ) me thinks it ſhould be 


UMI 


. moſt honeſt and juſt to pay every one 
| Bb 2 Pro- 


| = . proportionably, and to let the loſſe of e. 
| yery;qne0 he equal: and che juſtneſſe. 
of this is taught by the law, which gives 


oh in bearing of loſſe by them who ftagd 

in eqnal degree: ſo of legacies. 
2. Ine poverty and irfability of ſome, and 
the plenty of others, may in foro conſci- 
entiæ juſtifle the paying more to one, 
and fuffering him to loſe leſſe bd ifany 
thing) than another. For if the widowes 
mite was a greater gift, ſo a greater loſſe 


- — — 
a 


the audita querels for equal contributi- 


than more out of abundance.” Where 


; "the ſeaft reſpect, next the ſecond, then 
the third, and the laſt the moſt: bat where 


equality held in payment, Peccatur (481 ; = 
chinke) in conſcientiam · But let every — 
one ſtand or fall by, or to his owne, or to 
bim who is greater than bis conſcience. 


recommends to the 2 And 5. 
lomon, wbileſt no inequality * in 

the point of right, ſhewed his diſpofiti- 

on to have made an equal diviſion of the 


childe between the mothers, who were 
' joynt claymers and competitors for it. 
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without any of theſe motives there is not 


This equality Saint Paul in another caſe > Cor. $14 


See more of conſcience Dott. and Stud. 


